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THE HIGH SCHOOL DEBATING UNION 


HISTORY AND PURPOSE 


The High School Debating Union was organized among the secondary and 
high schools of North Carolina by the Dialectic and Philanthropic Literary 
Societies of the University of North Carolina during the school year 1912-13. 
It was organized to encourage debating in a definite, systematic fashion among 
North Carolina high school students. The query of that year was, ReEsotvep, 
That the Constitution of North Carolina should be so amended as to allow 
women to vote under the same qualifications as men. Ninety schools took part 
in the state-wide debate on February 22, 1913. Sixteen schools won both 
debates and sent their teams to Chapel Hill for the final contest. The Pleasant 
Gargen high school, of Guilford County, represented by Messrs. Grady 
Bowman and S. C. Hodgin, on the affirmative side of the query, was the 
winner in the final contest on March 7, 1913, and accordingly was awarded 
the Aycock Memorial Cup. 


THE CONTEST OF 1913-14 


During the school year 1913-14 the High School Debating Union moved 
onward with splendid success. It received the additional support of the Uni- 
versity Extension Division, in order to insure its permanence and enlarge its 
usefulness and scope. Everywhere, all over the State, it was recognized as a 
definite, big part of the University’s effort to bring itself into a helpful 
relation with every community and every person in North Carolina. One 
hundred and fifty schools enrolled in the Union and took part in the triangular 
debates on March 20, 1914. Forty-one schools won both of their debates and 
sent their teams, numbering 164 debaters, to Chapel Hill to compete in the 
final contest. Before an audience of 2,000 in Memorial Hall, on April 3, 1914, 
the Winston-Salem high school, represented by Messrs. Charles Roddick and 
Clifton Eaton, on the negative side of the query, won the final contest and 
was awarded the Aycock Memorial Cup. The query was, Resotvep, That the 
Constitution of North Carolina should be so amended as to allow the initiative 
and referendum in state-wide legislation. 


THE CONTEST OF 1914-15 


The contest of 1914-15 was the most successful which had yet been held. 
Two hundred and fifty schools in 90 counties became members of the Union. 
Representing them, 1,000 student-debaters spoke, March 26, 1915, before large 
audiences in cities, towns, and rural communities all over North Carolina, on 
the query, Resotvep, That the United States should adopt the policy of subsi- 
dizing its merchant marine engaged in foreign trade. Fifty schools won both 
debates and sent their teams to Chapel Hill to compete in the final contest. 
Before another splendid audience in Memorial Hall, on April 9, 1915, the 
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Wilson high school, represented by Misses Lalla Rookh Fleming and Ethel 
Gardner, on the negative side of the query, won and was awarded the Aycock 
Memorial Cup. 

THE CONTEST OF 1915-16 


Three hundred and twenty-five schools, represented by 1,300 debaters, 
enrolled in the Union during the fall of 1915 for a great state-wide debate, 
March 31, 1916, on the query, Resotvep, That the United States should adopt 
the policy of greatly enlarging its navy. Sixty-eight schools won both debates 
and sent their teams to Chapel Hill to compete in the final contest. The 
Aycock Memorial Cup was. won on April 14, 1916, by Miss Myrtle Cooper and 
Boyd Harden, speakers on the affirmative for the Graham high school. Five 
hundred visitors came to Chapel Hill for the final contest of the High School 
Debating Union and the other features of High School Week. 


THE CONTEST OF 1916-17 


The query which was discussed in the fifth annual contest of the High 
School Debating Union was, Resotvep, That the Federal Government should 
own and operate the railways. The state-wide contest on March 31, 1917, was 
participated in by 1,324 student-debaters, representing 331 schools. Seventy- 
four schools won both debates and sent their representatives to Chapel Hill 
to compete in the final contest. Messrs. Vinson Smathers and Roy Francis, 
affirmative speakers of the Waynesville high school, were victorious from the 
total number of 296 debaters present, and were awarded the Aycock Memorial 
Cup, the final debate being held in Memorial Hall on April 20, 1917, before 
an audience which taxed to the utmost the hall’s capacity. 


THE CONTEST OF 1917-18 


The sixth annual contest centered around the query, Rrsotvep, That Con- 
gress should enact a law providing for the compulsory arbitration of industrial 
disputes. The finals were held at Chapel Hill on April 11 and 12, 1918, when 
66 schools, with 264 debaters, participated. This was probably one of the most 
spirited and hotly contested debates ever held on the Hill. From first to last 
the good sportsmanship of every one was a matter of most favorable comment. 
‘Thomas Burton and Will Anderson, representing the Wilson high school, on 
the negative side of the query, won the decision and carried the Aycock 
Memorial Cup back to Wilson for the second time, Wilson having won the 1915 
contest. The enrollment of high schools in the sixth annual contest was 300. 


THE CONTEST OF 1918-19 


The query which was discussed in the seventh annual contest of the High 
School Debating Union was, Resoxtvep, That the United States Government 
should adopt a policy requiring one year of military training of all able-bodied 
men before they reach the age of 21. One hundred anid eighty high schools, in 
seventy-five counties, took part in the state-wide discussion of this subject on 
April 4, 1919. Forty-one high schools won both of their debates and sent their 
teams, numbering 164 debaters, to the University to participate in the final 
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contest for the Aycock Memorial Cup. Miss Aura Holton and Leo Brady, 
representing the Durham high school, on the negative side of the query, were 
successful in winning the award of the Aycock Memorial Cup in the final 
debate which was held in Memorial Hall on May 2, 1919. 


THE CONTEST OF 1919-20 


Two hundred high schools participated in the eighth annual contest of the 
High School Debating Union. The query was, Resoxtvep, That the United 
States should adopt a policy of further material restriction of immigration. 
Forty-four high schools won both debates and sent their teams, numbering 176 
debaters, to the University to participate in the final contest for the Aycock 
Memorial Cup. Arthur Kale and Clifton Ervin, of the Asheville high school, 
representing the affirmative side of the query, won the award of the Aycock 
Memorial Cup in the final debate held in Memorial Hall on April 28, 1920. 


THE CONTEST OF 1920-21 


Two hundred high schools took part in the ninth annual contest of the High 
School Debating Union. The query was, Resotvep, That the policy of collective 
bargaining through trade unions should prevail in American industry. Fifty 
high schools won both debates and sent their teams, numbering 200 debaters, 
to the University for the finals. Ludlow Rogers and Miss Eunice Hutchins, 
of the Durham high school, representing the negative side of the query, won 
the award of the Aycock Memorial Cup in the final debate which was held in 
Memorial Hall on April 15, 1921. 


THE CONTEST OF 1921-22 


The query discussed by the two hundred and fifty high schools taking part 
in the tenth annual contest of the High School Debating Union was, Resotven, 
That the United States should enter the League of Nations. Sixty schools won 
both of their triangular debates and sent their teams, numbering 240 debaters, 
to the University to compete in the final contest for the Aycock Memorial Cup. 
Linwood Hollowell and Freeman Twaddell, of the Durham high school, 
representing the negative side of the query, won the award of the Aycock 
Memorial Cup in the final debate held in Memorial Hall on April 7, 1922. 
Since the Durham high school was victorious in the final debates both in 1921 
and 1922, this school came into permanent possession of the first Aycock 
Memorial Cup, the trophy given to the High School Debating Union in 1913 
by the intercollegiate debaters of the University of North Carolina. 


THE CONTEST OF 1922-23 


Two hundred and fifty schools took part in the eleventh annual contest of 
the High School Debating Union. The query was, Resotvep, That Congress 
should provide for the enforcement of decisions of the Railroad Labor Board. 
Sixty schools won both debates and sent their teams, numbering 240 speakers, 
to the University to compete in the final contest. Misses Ellen Mellick and 
Mary Dozier, of the Elizabeth City high school, representing the negative side 
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of the query, won the award of the second Aycock Memorial Cup in the final 
debate held in Memorial Hall on April 13, 1923. The contest of this year was 
regarded as highly successful in all respects. 


THE CONTEST OF 1923-24 


The query which was discussed by the 250 high schools taking part in the 
twelfth annual contest of the High School Debating Union was, Resoxtven, 
That the inter-allied war debts should be canceled. Seventy-one high schools 
won both debates and sent their teams, numbering 284 speakers, to the Uni- 
versity to compete in the final contest. Miss Catherine Ware and Fred Carr, 
of the Wilson high school, representing the affirmative side of the query, won 
the award of the Aycock Memorial Cup in the final debate held in Memorial 
Hall on April 11, 1924. The contest of this year was regarded as very 
successful. 


THE CONTEST OF 1924-25 


Two hundred and thirty-five high schools took part in the thirteenth annual 
contest of the High School Debating Union on the query, Rrsotven, That 
North Carolina should ratify the port terminals and water transportation act. 
Miss Catherine Ware and Fred Carr, of the Wilson high school, representing 
the negative side of the query, won the award of the Aycock Memorial Cup 
in the final debate held in Memorial Hall on April 10, 1925. Since the Wilson 
high school was victorious in the final debates both in 1924 and 1925, this high 
school came into permanent possession of the second Aycock Memorial Cup, 
the trophy given to the High School Debating Union in 1923 by the inter- 
collegiate debaters of the University of North Carolina. The contest of 1924-25, 
which revolved around a question of interest throughout the state and one 
on which the voters of the state had taken a referendum in the fall of 1924, 
takes high rank among all the debates which have been held since the move- 
ment was inaugurated. 


THE CONTEST OF 1925-26 


The query which was discussed by the 224 high schools taking part in the 
fourteenth annual contest of the High School Debating Union was, Resotven, 
That North Carolina should levy a state tax on property to aid in the support 
of an eight-months’ school term. Sixty-seven high schools won both of their 
triangular debates and sent their teams, numbering 268 debaters, to the 
University to compete in the final contest. Miss Mell Efird and Miss Loretta 
Carroll, of the Winston-Salem high school, representing the negative side of 
the question, won the award of the Aycock Memorial Cup on April 16, 1926. 
The contest of 1925-26, which centered around an important state question, 
was considered one of the most successful state-wide high school debating 
contests to be conducted since the Union was organized in 1912-13. Since the 
second Aycock Memorial Cup had been won permanently in 1925 by the 
Wilson high school, the intercollegiate debaters of the University provided 
a new Aycock Memorial Cup, the third one, in 1926. 
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THE CONTEST OF 1926-27 


Two hundred and twenty-three high schools took part in the fifteenth 
annual contest of the High School Debating Union on the query, Reso ven, 
That Congress should enact the Curtis-Reed bill, providing for a federal 
department of education. Sixty-seven high schools won both of their triangular 
debates in the state-wide contest on April 1 and sent their teams, numbering 
268 debaters, to the University to participate in the final contest. Harry Gump 
and Henry Biggs, of the Greensboro high school, representing the affirmative 
side of the question, won the award of the Aycock Memorial Cup in the final 
debate which was held in Memorial Hall on April 15, 1927. The contest of 
1926-27, centering around the question of a federal department of education, 
was regarded as a highly successful contest. 


THE CONTEST OF 1927-28 


The query which was discussed by the 195 high schools taking part in the 
sixteenth annual contest of the High School Debating Union was, Resonven, 
That Congress should enact the McNary-Haugen farm relief bill. Fifty high 
schools won both sides of their triangular debates in the state-wide debating 
contest on April 6 and sent their teams, numbering 200 debaters, to the Uni- 
versity to participate in the final contest. Henry Roper and Hal Hopper, of 
the Washington Collegiate Institute, representing the negative side of the 
query, won the award of the Aycock Memorial Cup in a spirited final debate, 
which was held in Memorial Hall on April 20, 1928. The contest of 1927-28, 
which brought about a thoughtful discussion of the McNary-Haugen farm 
relief bill by high school speakers in all sections of the state, was regarded as 
very successful. 


THE QUERY FOR 1928-29 


The query which will be discussed this year by the high schools holding 
membership in the High School Debating Union is, Rresotven, That the United 
States should join the World Court. The question as to whether the United 
States should adhere to the Permanent Court of International Justice has been 
discussed at length during the past half dozen years both in the legislative 
halls of Congress and in many forums throughout the country. The proposal of 
the membership of the United States in the World Court presents to the 
American public one of the most significant post-war questions which it 
has had to consider. The Permanent Court of International Justice has many 
advocates and many opponents, in so far as adherence to it by the United 
States is concerned. The importance of the general problem of the adherence 
of the United States to the World Court warrants, it seems to the committee, 
the consideration of this question this year by the member schools of the High 
School Debating Union of North Carolina. 


The thanks of the compilers of this debate handbook are extended to the 
publishers who kindly gave permission for the reprinting of articles carried 
in the handbook. 
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REGULATIONS 


1. The Dialectic and Philanthropic Literary Societies and the University 
Extension Division of the University of North Carolina will suggest a query, 
to be discussed on a given date by the schools entering the Union. 


2. All secondary schools of North Carolina, however supported, offering 
regularly organized courses of study above the seventh grade, and not extend- 
ing in their scope and content beyond a standard high school or secondary 
school course, shall be eligible for membership in the High School Debating 
Union. 

3. All schools accepting this offer and thus becoming members of the 
Union shall be arranged into groups of three for a triangular debate, the 
status and standards of the schools, their proximity, accessibility, and con- 
venience of location to be considered in forming the groups. 

4. Each school of each triangular group shall agree to furnish two 
debating teams of two members each, the one to uphold the affirmative side 
of the query, and the other to defend the negative side. 


5. The members of the debating teams must all be bona fide students of 
the schools they represent. To be bona fide students, they must be in regular 
attendance at the time of the debate, and they must have been in regular 
attendance for at least 30 per cent of the school year up to and including the 
date of the debate, and they must have made passing grades on a majority of 
the studies in some regularly organized course of study. 

6. No post-graduate of a school—that is, no student who has already 
finished a four-year high school course—shall be eligible to represent his 
school in the contest. This shall not serve, however, to debar those students 
who are in the upper classes in school systems modeled after the junior-senior 
plan, unless these students have already been graduated from, or awarded 
diplomas by, the schools which they are now attending or other high schools. 
If such students have been graduated already, or awarded diplomas, they are, 
of course, ineligible to compete. 

7. No student who became 21 years of age on or before September 1, 
1928, shall be eligible to represent his school in the high school debates of the 
High School Debating Union. 

8. The teams on the affirmative shall debate at home and the teams on the 
negative shall visit. There is no objection, however, to the debates of any 
triangle being held on neutral grounds, provided that the plan for holding 
the debates on neutral grounds has been agreed to beforehand by all the 
schools which are concerned in the given triangle. 

9. The schools themselves shall select and agree upon the judges of the 
local contests. 

10. Each speaker shall have twenty minutes at his disposal, not more than 
fifteen of which shall be used in the first speech. 

11. In the debates of the High School Debating Union, the order of 
speakers in the first speech shall be: affirmative, negative, affirmative, negative. 
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The order of speakers on rejoinder shall be: affirmative, negative, affirmative, 
negative. It is understood, however, that there is no objection to a reversal of 
this order of speakers on rejoinder in any given local debate, provided that 
such a reversal of order shall have been definitely agreed to beforehand by 
responsible authorities of both schools which are concerned in the given local 
debate. 


12. The schools which shall win both of their debates shall be entitled to 
send their teams to the University to compete in the final contest for the 
Aycock Memorial Cup. It is understood, however, that the committee may 
arrange for a second triangular contest between the winning schools through- 
out the state prior to the final contest at the University, should this plan 
appear to be necessary under the circumstances. In this case only those schools 
whose teams should win both debates in the second contest would be entitled 
to representation at Chapel Hill. 


13. In the event that one school of a triangle drops out and the committee 
at Chapel Hill is unable to secure a school to take its place, then the two teams 
remaining shall hold a dual debate with one another, each school sending its 
team on the negative to the other. 


14. In the event that two schools of a triangle drop out of the Union and 
the committee is unable to secure schools to take their place, then the remain- 
ing school shall be declared the winner over the others, by their default. 


15. The school having the strongest team on the affirmative side of the 
query and the school having the strongest team on the negative side shall be 
entitled to contest publicly in Memorial Hall at the University for the Aycock 
Memorial Cup. (The strongest team on each side of the query is to be 
determined by means of preliminary contests in debate at Chapel Hill.) 

16. The school which shall win the debate, thus finally held, shall have its 
name inscribed on the Aycock Memorial Cup, together with the names -of:.its 
two winning representatives. 


17. Any school which shall win in the final contest for two years in succes- 
sion shall have the cup for its own property. 

18. All contestants are expected to prepare their own speeches with 
legitimate assistance of the teachers, principals, or superintendents in their 
school systems. Legitimate assistance is interpreted to mean oral advice, 
suggestions, discussions, and criticisms. 


SUGGESTIONS AS TO JUDGES 


1. The judges should be disinterested parties to the success of either team, 
and, so far as possible, should be non-local. 


2. They should sit apart during the debate. 
3. They should judge the contest as a debate, and at its conclusion with- 


out consultation should vote “Affirmative” or “Negative” on the merits of the 
debate. They should not consider the merits of the question. 
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4. Each judge should sign and seal his vote and deliver it, through an 
usher, to the presiding officer who should publicly open the votes and announce 
the decision. 


5. Before the debate begins a copy of these suggestions should be given 
to each judge for his guidance. 


ORIGINALITY OF DEBATES 


The committee realizes that “the debate which a speaker produces should 
be his very best; but it should under no circumstances be better than his best; 
that the success of the Union will be seriously hindered unless in each instance 
the speech of a debater represents his own individual work.” It wishes, there- 
fore, to ask the principals to give this matter their very careful consideration 
and to note particularly Regulation No. 18. In cases where necessary, the 
principals in the various triangles should take such action among themselves 
as they deem necessary. Great care should be taken by all means to see to it 
that wherever a speaker uses any quoted material, proper credit is given in 
his speech to the source from which the quotation was derived. 


For further information address 


E. R. Rankin, 
Secretary, High School Debating Union, Chapel Hill, N. C. 


QUERY 


Resotvep, That the United States should join the World Court. 
EXPLANATIONS AND LIMITATIONS 


For the purpose of uniformity and definiteness of issue in the contests 
of the High School Debating Union of North Carolina for this year, the 
following explanations and limitations of the query as stated above are ex- 
pressly set down: 


1. In the debates of the High School Debating Union on the subject of 
the entrance of the United States into the World Court, it is definitely under- 
stood that all question as to the constitutionality of the proposed adherence 
will be waived from consideration in the discussions. 


2. It is definitely understood that the statement of the query as this is 
given above contemplates that the United States should adhere, under the 
Harding-Hughes reservations, to the protocol and statute establishing the 
Permanent Court of International Justice. The affirmative position will be 
that of advocating the adherence of the United States to the World Court 
statute under the Harding-Hughes reservations. The negative attitude will 
be that of opposing the affirmative position. The Harding-Hughes reserva- 
tions are stated below. The statute of the World Court is also reproduced 
below. 


8. It is definitely understood that the statement of the query as this is 
given above does not contemplate the acceptance by the United States of 
the optional compulsory arbitration features of the World Court statute 
as these features are included in article 36 of the World Court statute. 


THE HARDING-HUGHES RESERVATIONS 


The Harding-Hughes reservations, which are the conditions on which 
speakers on the affirmative will advocate the adherence of the United States 
to the World Court statute, are as follows: 


I. That such adhesion shall not be taken to involve any legal relation on 
the part of the United States to the League of Nations or the assumption 
of any obligations by the United States under the covenant of the League of 
Nations constituting part I of the treaty of Versailles. 


II. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with the other 
States Members, respectively, of the council and assembly of the League of 
Nations in any and all proceedings of either the council or the assembly for 
the election of judges or deputy-judges of the Permanent Court of Inter- 
national Justice, or for the filling of vacancies. 


III. That the United States will pay a fair share of the expenses of 


the Court as determined and appropriated from time to time by the Congress 
of the United States. 
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IV. That the statute for the Permanent Court of International Justice 
adjoined to the protocol shall not be amended without the consent of the 
United States. 


STATUTE OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


Article 1. A Permanent Court of International Justice is hereby es- 
tablished in accordance with article 14 of the covenant of the League of 
Nations. This Court shall be in addition to the Court of Arbitration organized 
by the conventions of The Hague of 1899 and 1907, and to the special 
tribunals of arbitration to which states are always at liberty to submit their 
disputes for settlement. 


CHAPTER I 


Organization of the Court 


Art. 2. The Permanent Court of International Justice shall be com- 
posed of a body of independent judges, elected regardless of their nationality 
from among persons of high moral character, who possess the qualifications 
required in their respective countries for appointments to the highest judicial 
offices, or are jurisconsults of recognized competence in international law. 


Art. 3. The Court shall consist of fifteen members: eleven judges and 
four deputy-judges. The number of judges and deputy-judges may here- 
after be increased by the assembly, upon the proposal of the council of 
the League of Nations, to a total of fifteen judges and six deputy-judges. 


Art. 4. The members of the Court shall be elected by the assembly and 
by the council from a list of persons nominated by the national groups in the 
Court of Arbitration, in accordance with the following provisions. 


In the case of members of the League of Nations not represented in the 
Permanent Court of Arbitration, the list of candidates shall be drawn 
up by national groups appointed for this purpose by their governments under 
the same conditions as those prescribed for members of the Permanent Court 
of Arbitration by article 44 of the convention of The Hague of 1907 for the 
pacific settlement of international disputes. 


Art. 5. At least three months before the date of the election, the secretary- 
general of the League of Nations shall address a written request to the mem- 
bers of the Court of Arbitration belonging to the states mentioned in the 
annex to the covenant or to the states which join the League subsequently, 
and to the persons appointed under paragraph 2 of article 4, inviting them to 
undertake within a given time, by national groups, the nomination of persons 
in a position to accept the duties of a member of the Court. 


No group may nominate more than four persons, not more than two of 
whom shall be of their own nationality. In no case must the number of 
candidates nominated be more than double the number of seats to be filled. 
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Art. 6. Before making these nominations, each national group is recom- 
mended to consult its highest court of justice, its legal faculties and schools 
of law, and its national academies and national sections of international 
academies devoted to the study of law. 


Art. 7. The secretary-general of the League of Nations shall prepare a 
list in alphabetical order of all the persons thus nominated. Save as pro- 
vided in article 12, paragraph 2, these shall be the only persons eligible for 
appointment. 

The secretary-general shall submit this list to the assembly and to the 
council. 

Art. 8. The assembly and the council shall proceed independently of one 
another to elect, firstly the judges, then the deputy-judges. 


Art. 9. At every election, the electors shall bear in mind that not only 
should all the persons appointed as members of the Court possess the quali- 
fications required, but the whole body also should represent the main forms 
of civilization and the principal legal systems of the world. 


Art. 10. These candidates who obtain an absolute majority of votes in 
the assembly and in the council shall be considered as elected. 


In the event of more than one national of the same member of the League 
being elected by the votes of both the assembly and the council, the eldest of 
these only shall be considered as elected. 


Art. 11. If, after the first meeting held for the purpose of the election, 
one or more seats remain to be filled, a second and, if necessary, a third 
meeting shall take place. 


Art. 12. If, after the third meeting, one or more seats still remain un- 
filled, a joint conference consisting of six members, three appointed by the 
assembly and three by the council, may be formed, at any time, at the re- 
quest of either the assembly or the council for the purpose of choosing one 
name for each seat still vacant, to submit to the assembly and the council for 
their respective acceptance. 

If the conference is unanimously agreed upon any person who fulfills 
the required conditions, he may be included in its list, even though he was 
not included in the list of nominations referred to in articles 4 and 5. 


If the joint conference is satisfied that it will not be successful in pro- 
curing an election, those members of the Court who have already been ap- 
pointed shall, within a period to be fixed by the council, proceed to fill the 
vacant seats by selection from among those candidates who have obtained 
votes either in the assembly or in the council. 


In the event of an equality of votes among the judges, the eldest judge 
shall have a casting vote. 

Art. 13. The members of the Court shall be elected for nine years. They 
may be re-elected. 

They shall continue to discharge their duties until their places have been 
filled. Though replaced, they shall finish any cases which they may have begun. 
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Art. 14 Vacancies which may occur shall be filled by the same method 
as that laid down for the first election. A member of the Court elected to 
replace a member whose period of appointment had not expired will hold the 
appointment for the remainder of his predecessor’s term. 


Art. 15. Deputy-judges shall be called upon to sit in the order laid down 
in a list. 


This list shall be prepared by the Court and shall have regard firstly to 
priority of election and secondly to age. 


Art. 16. The ordinary members of the Court may not exercise any politi- 
cal or administrative function. This provision does not apply to the deputy- 
judges except when performing their duties on the Court. 

Any doubt on this point is settled by the decision of the Court. 


Art. 17. No member of the Court can act as agent, counsel or advocate 
in any case of an international nature. This provision only applies to the 
deputy-judges as regards cases in which they are called upon to exercise 
their functions on the Court. 


No member may participate in the decision of any case in which he has 
previously taken an active part, as agent, counsel or advocate for one of 
the contesting parties, or as a member of a national or international court, 
or of a commission of inquiry, or in any other capacity. 

Any doubt on this point is settled by the decision of the Court. 


Art. 18. A member of the Court cannot be dismissed unless, in the 
unanimous opinion of the other members, he has ceased to fulfill the required 
conditions. 


Formal notification thereof shall be made to the secretary-general of the 
League of Nations, by the registrar. 

This notification makes the place vacant. 

Art. 19. The members of the Court, when engaged on the business of 
the Court, shall enjoy diplomatic privileges and immunities.. 

Art. 20. Every member of the Court shall, before taking up his duties, 
make a solemn declaration in open court that he will exercise his powers 
impartially and conscientiously. 


Art. 21. The Court shall elect its president and vice-president for three 
years; they may be re-elected. 

It shall appoint a registrar. 

The duties of registrar of the Court shall not be deemed incompatible with 
those of secretary-general of the Permanent Court of Arbitration. 

Art. 22. The seat of the Court shall be established at The Hague. 

The president and registrar shall reside at the seat of the Court. 

Art. 23. A session of the Court shall be held every year. 

Unless otherwise provided by rules of Court, this session shall begin 
on the 15th of June, and shall continue for so long as may be deemed 
necessary to finish the cases on the list. 
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The president may summon an extraordinary session of the Court when- 
ever necessary. 

Art. 24. If, for some special reason, a member of the Court considers 
that he should not take part in the decision of a particular case, he shall 
so inform the president. 


If the president considers that for some special reason one of the mem- 
bers of the Court should not sit on a particular case, he shall give him 
notice accordingly. 


If in any such case the member of the Court and the president disagree, 
the matter shall be settled by the decision of the Court. 


Art. 25. The full Court shall sit except when it is expressly provided 
otherwise. 


If eleven judges cannot be present, the number shall be made up by 
calling on deputy-judges to sit. 

If, however, eleven judges are not available, a quorum of nine judges 
shall suffice to constitute the Court. 


Art. 26. Labor cases, particularly cases referred to in part XIII (Labor) 
of the Treaty of Versailles and the corresponding portion of the other 
treaties of peace, shall be heard and determined by the Court under the 
following conditions: 


The Court will appoint every three years a special chamber of five judges, 
selected so far as possible with due regard to the provisions of article 9. 
In addition, two judges shall be selected for the purpose of replacing a 
judge who finds it impossible to sit. If the parties so demand, cases will 
be heard and determined by this chamber. In the absence of any such de- 
mand, the Court will sit with the number of judges provided for in article 
25. On all occasions the judges will be assisted by four technical assessors 
sitting with them, but without the right to vote, and chosen with a view 
to insuring a just representation of the competing interests. 


If there is a national of one only of the parties sitting as a judge in 
the chamber referred to in the preceding paragraph, the president will invite 
one of the other judges to retire in favor of a judge chosen by the other 
party in accordance with article 31. 


Technical assessors shall be chosen for each particular case in accordance 
with rules and procedure under article 30 from a list of “assessors for 
labor cases” composed of two persons nominated by each member of the 
League of Nations and an equivalent number nominated by the governing 
body of the labor office. The governing body will nominate, as to one half, 
representatives of the workers, and as to one half, representatives of em- 
ployers from the list referred to in article 412 of the Treaty of Versailles 
and the corresponding articles of the other treaties of peace. 

In labor cases the International Labor office shall be at liberty to furnish 
the Court with all relevant information, and for this purpose the director 
of that office shall receive copies of all the written proceedings. 
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Art. 27. Cases relating to transit and communications, particularly cases 
referred to in part XII (ports, waterways and railways) of the Treaty of 
Versailles and the corresponding portions of the other treaties of peace 
shall be heard and determined by the Court under the following conditions: 


The Court will appoint every three years a special chamber of five judges, 
selected so far as possible with due regard to the provisions of article 9. 
In addition, two judges shall be selected for the purpose of replacing a 
judge who finds it impossible to sit. If the parties so demand, cases will be 
heard and determined by this chamber. In the absence of any such demand, 
the Court will sit with the number of judges provided for in article 25. When 
desired by the parties or decided by the Court, the judges will be assisted 
by four technical assessors sitting with them, but without the right to vote. 


If there is a national of one only of the parties sitting as a judge in the 
chamber referred to in the preceding paragraph, the president will invite 
one of the other judges to retire in favor of a judge chosen by the other 
party in accordance with article $1. 


The technical assessors shall be chosen for each particular case in 
accordance with rules of procedure under article 30 from a list of “assessors 
for transit and communications cases” composed of two persons nominated 
by each member of the League of Nations. 


Art. 28. The special chambers provided for in articles 26 and 27 may, 
with the consent of the parties to the dispute, sit elsewhere than at The Hague. 


Art. 29. With a view to the speedy dispatch of business, the Court shall 
form annually a chamber composed of three judges who, at the request of 
the contesting parties, may hear and determine cases by summary procedure. 

Art. 30. The Court shall frame rules for regulating its procedure. In 
particular, it shall lay down rules for summary procedure. 

Art. 31. Judges of the nationality of each contesting party shall retain 
their right to sit in the case before the Court. 


If the Court includes upon the bench a judge of the nationality of one 
of the parties only, the other party may select from among the deputy-judges 
a judge of its nationality, if there be one. If there should not be one, the party 
may choose a judge, preferably from among those persons who have been 
nominated as candidates as provided in articles 4 and 5. 


If the Court includes upon the bench no judge of the nationality of the 
contesting parties, each of these may proceed to select or choose a judge 
as provided in the preceding paragraph. 


Should there be several parties in the same interest, they shall, for the 
purpose of the preceding provisions, be reckoned as one party only. Any 
doubt upon this point is settled by the decision of the Court. 

Judges selected or chosen as laid down in paragraphs 2 and 3 of this 
article shall fulfill the conditions required by articles 2, 16, 17, 20, 24, of this 
statute. They shall take part in the decision on an equal footing with their 
colleagues. 
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Art. 32. The judges shall receive an annual indemnity to be determined 
by the assembly of the League of Nations upon the proposal of the council. 
This indemnity must not be decreased during the period of a judge’s 
appointment. 

The president shall receive a special grant for his period of office, to be 
fixed in the same way. 

The vice-president, judges and deputy-judges shall receive a grant for 
the actual performance of their duties, to be fixed in the same way. 

Traveling expenses incurred in the performance of their duties shall be 
refunded to judges and deputy-judges who do not reside at the seat of 
the Court. 

Grants due to judges selected or chosen as provided in article 31 shall 
be determined in the same way. 

The salary of the registrar shall be decided by the council upon the 
proposal of the Court. 

The assembly of the League of Nations shall lay down, on the proposal of 
the council, a special regulation fixing the conditions under which retiring 
pensions may be given to the personnel of the Court. ) 


Art. 33. The expenses of the Court shall be borne by the League of 
Nations, in such a manner as shall be decided by the assembly upon the 
proposal of the council. 

CHAPTER II 


Competence of the Court 


Art. 34. Only states or members of the League of Nations can be parties 
in cases before the Court. 


Art. 35. The Court shall be open to members of the League and also 
to states mentioned in the annex to the covenant. 

The conditions under which the Court shall be open to other states shall, 
subject to the special provisions contained in treaties in force, be laid down 
by the council, but in no case shall such provisions place the parties in a 
position of inequality before the Court. 

When a state which is not a member of the League of Nations is a 
party to a dispute, the Court will fix the amount which that party is to 
contribute toward the expenses of the Court. 


Art. 36. The jurisdiction of the Court comprises all cases which the 
parties refer to it and all matters specially provided for in treaties and 
conventions in force. 

The members of the League of Nations and the states mentioned in the 
annex to the covenant may, either when signing or ratifying the protocol 
to which the present statute is adjoined, or at a later moment, declare that 
they recognize as compulsory ipso facto and without special agreement, in 
relation to any other member or state accepting the same obligation, the juris- 
diction of the Court in all or any of the classes of legal disputes concerning: 

(a) The interpretation of a treaty; 

(b) Any question of international law; 
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(c) The existence of any fact, which, if established, would constitute a 
breach of an international obligation; 

(d) The nature or extent of the reparation to be made for the breach 
of an international obligation. 

The declaration referred to above may be made unconditionally or on 
condition of reciprocity on the part of several or certain members or states, 
or for a certain time. 

In the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision of the Court. 


Art. 37. When a treaty or convention in force provides for the reference 
of a matter to a tribunal to be instituted by the League of Nations, the 
Court will be such tribunal. 


Art. 38. The Court shall apply: 


1. International conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 

2. International custom, as evidence of a general practice accepted as 
law; 

3. The general principles of law recognized by civilized nations; 

4. Subject to the provisions of article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, as 
subsidiary means for the determination of rules of law. This provision shall 
not prejudice the power of the Court to decide a case ex aequo et bono, if 
the parties agree thereto. 


CHAPTER III 


Procedure 


Art. 39. The official languages of the Court shall be French and English. 
If the parties agree that the case shall be conducted in French, the judg- 
ment will be delivered in French. If the parties agree that the case shall 
be conducted in English, the judgment will be conducted in English. 

In the absence of an agreement as to which language shall be employed, 
each party may, in the pleadings, use the language which it prefers; the 
decision of the Court will be given in French and English. In this case the 
Court will at the same time determine which of the two texts shall be con- 
sidered as authoritative. 

The Court may, at the request of the parties, authorize a language other 
than French or English to be used. 

Art. 40. Cases are brought before the Court, as the case may be, either 
by the notification of the special agreement, or by a written application 
addressed to the registrar. In either case the subject of dispute and the 
contesting parties must be indicated. 

The registrar shall forthwith communicate the application to all con- 
cerned. 

He shall notify the members of the League of Nations through the 
secretary-general. 
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Art. 41. The Court shall have the power to indicate if it considers that 
circumstances so require, any provisional measure which ought to be taken 
to reserve the respective rights of either party. 


Pending the final decision, notice of the measures suggested shall forth- 
with be given to the parties and the council. 


Art. 42. The parties shall be represented by agents. 
They may have the assistance of counsel or advocates before the Court. 
Art. 43. The procedure shall consist of two parts: written and oral. 


The written proceedings shall consist of the communication to the judges 
and to the parties of cases, counter-cases and, if necessary, replies; also 
all papers and documents in support. 


These communications shall be made through the registrar, in the order 
and within the time fixed by the Court. 


A certified copy of every document produced by one party shall be com- 
municated to the other party. 


The oral proceedings shall consist of the hearing by the Court of witnesses, 
experts, agents, counsel and advocates. 


Art. 44. For the service of all notices upon persons other than the 
agents, counsel and advocates, the Court shall apply direct to the government 
of the state upon whose territory the notice has to be served. 


The same provision shall apply whenever steps are to be taken to pro- 
cure evidence on the spot. 


Art. 45. The hearing shall be under the control of-the president or, 
in his absence, of the vice-president; if both are absent, the senior judge 
shall preside. 


Art. 46. The hearing in Court shall be public, unless the Court shall 
decide otherwise, or unless the parties demand that the public be not 
admitted. 


Art. 47. Minutes shall be made at each hearing, and signed by the 
registrar and the president. 
These minutes shall be the only authentic record. 


Art. 48. The Court shall make orders for the conduct of the case, shall 
decide the form and time in which each party must conclude its arguments, 
and make all arrangements connected with the taking of evidence. 


Art. 49. The Court may, even before the hearing begins, call upon the 
agents to produce any document, or to supply any explanations. Formal 
note shall be taken of any refusal. 


Art. 50. The Court may at any time, intrust any individual, body, bureau, 
commission or other organization that it may select, with the task of carrying 
out an inquiry or giving an expert opinion. 

Art. 51. During the hearing, any relevant questions are to be put to the 
witnesses and experts under the conditions laid down by the Court in the 
rules of procedure referred to in article 30. 
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Art. 52. After the Court has received the proofs and evidence within 
the time specified for the purpose, it may refuse to accept any further oral 
or written evidence that one party may desire to present unless the other 
side consents. 

Art. 53. Whenever one of the parties shall not appear before the Court, 
or shall fail to defend his case, the other party may call upon the Court 
to decide in favor of his claim. 

The Court must, before doing so, satisfy itself not only that it has 
jurisdiction in accordance with articles 36 and 37, but also that the claim 
is well founded in fact and law. 

Art. 54. When, subject to the control of the Court, the agents, advocates 
and counsel have completed their presentation of the case, the president shall 
declare the hearing closed. 

The Court shall withdraw to consider the judgment. 

The deliberations of the Court shall take place in private and remain secret. 

Art. 55. All questions shall be decided by a majority of the judges 
present at the hearing. 

In the event of an equality of votes, the president or his deputy shall 
have a casting vote. 

Art. 56. The judgment shall state the reasons on which it is based. 

It shall contain the names of the judges who have taken part in the 
decision. 

Art. 57. If the judgment does not represent in whole or in part the 
unanimous opinion of the judges, dissenting judges are entitled to deliver 
a separate opinion. 

Art. 58. The judgment shall be signed by the president and by the 
registrar. It shall be read in open Court, due notice having been given to 
the agents. 

Art. 59. The decision of the Court has no binding force except between 
the parties and in respect of that particular case. 

Art. 60. The judgment is final and without appeal. In the event of dis- 
pute as to the meaning or scope of the judgment, the Court shall construe 
it upon the request of any party. 

Art. 61. An application for revision of a judgment can be made only 
when it is based upon the discovery of some fact of such nature as to be 
a decisive factor, which fact was, when the judgment was given, unknown 
to the Court and also to the party claiming revision, always provided that 
such ignorance was not due to negligence. 

The proceedings for revision will be opened by a judgment of the 
Court expressly recording the existence of the new fact, recognizing that it 
has such a character as to lay the case open to revision, and declaring the 
application admissible on this ground. 

The Court may require previous compliance with the terms of the judgment 
before it admits proceedings in revision. 
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The application for revision must be made at latest within six months 
of the discovery of the new fact. 

No application for revision may be made after the lapse of ten years 
from the date of the sentence. 


Art. 62. Should a state consider that it has an interest of a legal 
nature which may be affected by the decision in the case, it may submit a 
request to the Court to be permitted to intervene as a third party. 

It will be for the Court to decide upon this request. 


Art. 63. Whenever the construction of a convention to which states other 
than those concerned in the case are parties is in question, the registrar shall 
notify all such states forthwith. 

Every state so notified has the right to intervene in the proceedings; but 
if it uses this right, the construction given by the judgment will be equally 
binding upon it. 

Art. 64. Unless otherwise decided by the Court, each party shall bear its 
own costs. 


GENERAL REFERENCES 


WORLD COURT GROWS AS A FORCE FOR PEACE 
[By R. L. Duffus in The New York Times, September 16, 1928.] 


When Charles Evans Hughes takes his seat in the Permanent Court of 
International Justice at its next meeting he will find himself part of an 
institution which is associated with long-standing American traditions. Our 
official policy, as well as our public opinion, has pointed for many years 
toward the use and development of international law to help keep the peace. 
Our rejection of the League of Nations may seem in the long run merely an 
episode, not the assertion of a new tendency toward isolation. 

European commentators are not altogether in error if they persist in 
regarding Mr. Hughes as a kind of ambassador without portfolio. He cannot 
commit the United States any more than if he came from Siam, but he will 
represent an American viewpoint which may be more important than any 
official action. It is not often that the Court will have such an opportunity. 
The combination of experience as justice of the United States Supreme Court 
and as head of the state department has a significance which cannot easily 
be overstated. 

The roots of the World War can be traced almost as far back as human 
history goes. John Bassett Moore, Mr. Hughes’ predecessor, retired because he 
wished to devote his entire time to a compilation of seventy or eighty massive 
volumes which will cover the field in minute detail. The Court is derived from 
all the attempts that have ever been made to settle international disputes by 
reasoning rather than by fighting. 


A Dream Six Centuries Old 


Among those who have contributed to the world peace ideal are Pierre 
Dubois and Emeric Crucé, both Frenchmen, who more than six hundred years 
ago discussed a world court in separate treatises published a few years apart. 
Grotius, in the seventeenth century, dreamed of a time when the sword should 
yield to the parchment. And in the next century two great philosophers, 
Rousseau and Kant, turned their thoughts to the problems of perpetuating 
world peace. The settlement of the Alabama claims against Great Britain in 
1872 was perhaps the first practical attempt to put some of these theories to 
the test. It was a triumph of arbitration based upon an analysis of interna- 
tional law. It was the more triumphant because the exploits of the Alabama 
as a Confederate privateer had come near involving Great Britain and the 
United States in war. Proposals for an international court were widely dis- 
cussed in the United States after this incident. 

Twenty-five years later President McKinley, in his first inaugural message, 
declared that our foreign policy had always looked toward “the adjustment 
of difficulties by judicial methods rather than by force of arms.” The senti- 
ment acquired an ironical aspect the next year when the United States went 
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to war against Spain—a conflict that might have been avoided with a little 
home patience. There was no doubt, however, that it was well meant. In 
1899, after the crusade against the Spanish had dwindled into a guerrilla war 
against the Fillipinos, President McKinley gave Secretary Hay instructions 
to draw up plans for a court to which all nations might submit “questions of 
disagreement among them, excepting such as may relate to or involve their 
political independence or territorial integrity.” 


This was the first step toward the Permanent Court of Arbitration at 
The Hague, which, as Manley Hudson has pointed out, was neither permanent 
nor a court. But the Court at The Hague has a bearing on the new World 
Court and on Mr. Hughes’ new job because it was the older Court’s inade- 
quacies which made the new one seem necessary. The Court of. Arbitration is 
really nothing but a handy list of candidates from which nations may choose 
arbiters if they wish to. 


President Roosevelt realized this weakness and instructed the American 
delegates to the second Hague conference in 1907 to propose a permanent 
court “composed of judges who are judicial officers and nothing else, who are 
paid adequate salaries, who have no other occupation, and who will devote 
their entire time to the trial and decision of international causes by judicial 
methods and under a sense of judicial responsibility.” This is precisely what 
the Permanent Court of International Justice is intended to be. 


The Hague tribunal in 1914 was as useless as an umbrella in a hurricane. 
Perhaps any international tribunal would have been in such an emergency. 
It was on the theory that if peaceable means of obtaining international justice 
were in existence and always available such emergencies might not arise, that 
article XIV was written into the covenant of the League of Nations. Article 
XIV did not go into details. It said that there should be a court “competent 
to hear and determine any dispute of an international character which the 
parties thereto submit to it.” It also gave the tribunal power to render 
advisory opinions upon disputes or questions referred to it by the council or 
assembly of the League. 


The plan of organization was drawn up at The Hague, in June and July, 
1920, by an international commission of which Elihu Root was a member. 
As finally completed, and as adopted the same year by the League, it was 
substantially Colonel Roosevelt’s original American proposal. To keep it as 
distinct as possible from the other organs of the League it was presented in 
the form of a treaty to be ratified separately. By September, 1921, enough 
states had ratified to bring the treaty into force. The members of the tribunal 
were chosen during the same month and held their first session at The Hague 
early in 1922. 


The Court was at first open only to members of the League, or to nations 
mentioned in the annex to the League covenant—the latter provision being 
made in order to include the United States. But the council almost immedi- 
ately adopted a resolution opening the doors to any nation which would agree 
to keep the peace and respect the Court’s award either in a particular case 
or in all cases which might arise. 


26 University oF NortH CAROLINA 


Every attempt was made to make the Court completely international. Mr. 
Root’s plan for the election of judges, which was the one ‘adopted, made 
clever use of the national groups which make up the old Hague tribunal. 
Each of these groups was to nominate four persons, of whom not more than 
two could be of its own nationality. From this panel the council and assembly 
of the League were delegated to select the eleven judges and four deputy- 
judges who make up the Court. These were to be chosen “regardless of their 
nationality from among persons of high moral character, who possess the 
qualifications required in their respective countries for appointment to the 
highest judicial offices, or are jurisconsults of recognized competence in inter- 
national law.” It was under this statute that John Bassett Moore, one of 
America’s two or three foremost authorities in his field, was elected in 1921. 
Mr. Hughes comes easily within the same definition, though he has been con- 
cerned more with the practice of international relations than with their legal 
theories. 


The System of Election 


Each candidate must have an absolute majority of the votes in both the 
assembly and the council. The judges are elected for nine years. The eleven 
who compose the permanent bench are not permitted to hold any political or 
administrative office. The deputy-judges are called in only when one or more 
of the regular judges cannot attend. When a vacancy occurs, as it did with 
the resignation of Mr. Moore, the regular procedure of election is followed. 
Thus Mr. Hughes was nominated by more than enough countries to insure his 
election, though other names were also brought before the League. Judges are 
eligible for re-election and in most instances, perhaps, can have a life tenure 
if they wish it. Whether they wish it or not may depend upon the prestige 
which the Court is able to attain. Perhaps it will some day outrank in dignity 
and importance any of the national courts, such as our own Supreme Court. 


Precedence of Judges 


Incidentally the order of precedence of the judges in diplomatic functions 
has already become a vexed question. The Court’s own view is that its mem- 
bers should hold ambassadorial rank, a point not yet completely conceded by 
the government of the Netherlands. They do enjoy, however, the usual 
“diplomatic privileges and exemptions.” 

The Court is headed by a president and its records are kept by a registrar, 
both of whom are elected by the Court itself, serve for three years, and are 
in permanent residence at The Hague. Sessions are held once a year, beginning 
at the middle of June and continuing until there are no more cases to be dis- 
posed of. If any emergency arises, the president may summon an extraordinary 
session. There have already been seven such sessions and, in general, it is safe 
to say that the Court will always be available whenever its services are wanted. 
As no process of election has to be gone through with in order to bring it 
together, it can assemble without delay, whereas the choice of arbiters under 
the old Hague tribunal has always involved loss of time. 
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There are various arrangements for organizing and simplifying procedure. 
In labor cases and also in cases relating to transit and communication a 
special chamber of five judges is provided for. They are aided in their 
judgments by four “technical assessors,’ who are experts in the given field 
but who do not have the right to vote. Another chamber of three judges has 
been established to expedite the Court’s business by what is known in law as 
summary procedure—which so far as the layman is concerned means cutting 
out all possible red tape and formality. In each case judges of the nationality 
of the contending parties retain their right to sit. If one or both of the 
litigants should happen to have no representation on the bench the vacancy 
can be filled from among the deputy-judges or from among persons who have 
been nominated as candidates for the Court. 


This recognition of national interests seemed to be necessary, though its 
principle is, of course, contrary to that usually prevailing in national courts. 
It is a little like allowing Mr. Jones and Mr. Brown each to have a repre- 
sentative on the bench when they appear before the United State Supreme 
Court. It is a recognition that the judgments at The Hague must be enforced 
not by law but by public opinion and that they probably will not be enforced 
in any case unless the litigants are convinced that they have been treated with 
scrupulous fairness. 

Jurisdiction of the Court 


The Court’s jurisdiction is very carefully defined. It includes, by special 
agreement with each of the member states, the interpretation of treaties, 
questions of international law, the existence of facts which, if proved, would 
constitute the breach of an international obligation and the reparation to be 
made if such a breach has occurred. The Court is the official tribunal for any 
matter which the League desires to refer to it. It is competent to apply inter- 
national conventions, to interpret international custom and to lay down “the 
general principles of law recognized by civilized nations.” 


The languages used are French and English, as at meetings of ‘the -council 
and assembly; litigants are represented by agents and by counsel; the 
arguments are presented both orally and by briefs, and the Court has the 
right to appoint an individual or a commission to investigate and render an 
expert opinion. Opinions are rendered by a majority vote, with the president 
or his deputy casting a deciding ballot in case of a tie. There is no appeal 
unless facts that are not known at the time of the litigation are brought 
forward. 


As was, perhaps, natural the cases so far dealt with have been relatively 
of a minor nature. The first was that of a British vessel carrying munitions 
en route to Poland which was refused passage through the Kiel Canal. The 
question turned on whether Germany would have violated her neutrality in 
the war between Poland and Russia had she allowed the ship to pass. It was 
decided that the Kiel Canal was an internationalized waterway and that 
consequently passage should have been permitted. 


The second case was a damage suit brought by Greece on behalf of one of 
its subjects against Great Britain as mandatory in Palestine. The interesting 
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point was that the Court assumed jurisdiction over Great Britain’s protest. 
The third case was an interpretation of claims against Bulgaria under the 
Treaty of Neuilly. The fourth and fifth cases were rehearings of the second 
and third. 

The next two cases had to do with German interests in the part of Silesia 
which had been ceded to Poland under the Treaty of Versailles. These instances 
give an idea of the kind of tangles the Court had to unravel. The matters 
adjusted would not have caused war but they might have produced long- 
continued irritations. And a background of long-continued irritations may 
make war more probable. 

The Court has also rendered a number of advisory opinions at the request 
of the council of the League of Nations. These have had to do with a variety 
of subjects from the nomination of delegates to the International Labor 
Conference, which was the first, to the matter of Polish postal boxes in the 
free city of Danzig. Several have been concerned with the interpretation of 
treaties and with boundary disputes. In this respect the Court is fulfilling 
some of the functions of our own Supreme Court, as well as a number of 
additional ones. It decides what the covenant of the League means in disputed 
cases just as the Supreme Court interprets the constitution, and it defines 
treaty obligations just as our own courts define statutory rights and privi- 
leges. However, it can go much further in the matter of giving advice than any 
Anglo-Saxon or American court. Means 

At first thought the World Court would not be considered very dangerous 
to national rights or sovereignty, since unlike the national courts of the 
various countries it has no machinery of enforcement. Only in case a litigant 
goes to war in violation of a Court decision do the scarecrow sanctions of the 
famous article X come into play, and even then nothing can be done without 
the unanimous consent of the council. Had it not been for the sensitiveness 
already aroused in this country by the debate over the League of Nations the 
United States would probably have handed in its adhesion without question. 

President Harding, elected in large part by the votes of citizens who 
wished to stay out of the League, urged that we join the Court in a message 
to the Senate on February 24, 1923. Mr. Hughes, then Secretary of State, 
backed the President’s request with a well considered argument in which he 
pointed out that membership in the Court would not involve us with the 
League in any manner dangerous to our independence. Mr. Hughes, however, 
suggested that we attach reservations specifically relieving us from any 
obligations toward the League, and giving us an equal voice with League 
members in the selection of judges and in any amendments to the statute and 
protocol which created the Court. 

The House of Representatives, in March, 1925, passed a resolution urging 
an early adherence under the conditions mentioned by Mr. Hughes. This was 
followed, in January, 1926, by a Senate resolution giving its consent to the 
protocol with five reservations. It was on the rock of two of these reservations, 
the fourth and fifth, that the treaty came to grief—at least for the time being. 
The fourth provided, first, that the United States might at any time withdraw 
its acceptance, and, second, that the statute establishing the Court should not 
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be amended without our consent. This last went beyond the position taken 
by Mr. Hughes. It was objected to on the ground that it gave the United 
States a privileged position, since it gave us a veto power which other nations 
did not possess. It was finally agreed to with the proviso that the other mem- 
bers might withdraw their agreement to it at any time by a two-thirds vote— 
a rather neat turning of the tables. 


The Fifth Reservation 


The fifth reservation stipulated that the Court should not, without the 
consent of the United States, “entertain any request for an advisory opinion 
touching any dispute or question in which the United States has or claims an 
interest.” This caused prolonged debate. The precedent had already been estab- 
lished that advisory opinions could not be rendered if any recognized party 
to them refused to accept the Court’s jurisdiction, but great difficulties were 
foreseen if the same rule were applied in cases in which the United States did 
not appear as a litigant but merely “claimed an interest.” 

The decision finally arrived at was that the United States should have the 
same privilege as any member of the League of Nations in objecting to a 
request for an opinion from the Court. This was not entirely satisfactory to 
the other members of the Court, since it threatened to cause long delays in 
the submission of almost any advisory question. It could not be known in 
advance precisely what the subjects would be in which we would claim an 
interest. Probably, under the current interpretation of the Monroe Doctrine, 
almost any case touching upon Latin America would come under that head. 
Any cases affecting in any way the rights which we acquired under the 
independent treaties by which we terminated our part in the World War might 
also be included. 

But though the compromises made by the members of the Court created 
difficulties for them they did not go far enough to win American support. 
The counter-reservations were considered unacceptable by President Coolidge, 
public opinion had been stirred against the Court by hostile discussion, and 
the matter was allowed to drop. Perhaps Mr. Hughes’ appointment will have 
an effect in modifying American sentiment. Perhaps, too, as the Court sets 
new precedents and its action in a given crisis can be foreseen to some 
extent, the fear that it will be dangerous to American interests will be allayed. 
What debates and exchanges of notes cannot accomplish may be ‘achieved 
by the passing of time and the growth of commonsense attitudes on both sides 
of the ocean. There is plenty of ground for this hope in the manner in which 
the bugaboos of the American constitution, foreseen and carefully guarded 
against at the time of its adoption, have nearly all vanished. 


FIFTY-TWO NATIONS ARE IN THE COURT 


[Excerpts from World Court Information Series, issued by The American Foundation, 
Incorporated, 565 Fifth Avenue, New York City, April 26, 1927.] 
Fifty-two of the 56 nations that are members of the League have signed 
the protocol of the Court. These 52 nations are Abyssinia, Albania, Australia, 
Austria, Belgium, Bolivia, Brazil, British Empire, Bulgaria, Canada, Chile, 
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China, Colombia, Costa Rica, Cuba, Czechoslovakia, Denmark, the Dominican 
Republic, Esthonia, Finland, France, Germany, Greece, Guatemala, Haiti, 
Hungary, India, Irish Free State, Italy, Japan, Latvia, Liberia, Lithuania, 
Luxemburg, Netherlands, New Zealand, Norway, Panama, Paraguay, Persia, 
Poland, Portugal, Rumania, Salvador, Serb-Croat-Slovene State, Siam, Union 
of South Africa, Spain, Sweden, Switzerland, Uruguay and Venezuela. Twelve 
of the 52 have not yet ratified their signature; these are Bolivia, Chile, 
Colombia, Costa Rica, the Dominican Republic, Guatemala, Liberia, Luxem- 
burg, Panama, Paraguay, Persia and Salvador. 


The 11 Nations Not in the Court 


Eleven nations of the world are outside the Court. They consist of four 
nations that are members of the League but not of the Court, viz., Argentina, 
Honduras, Nicaragua, and Peru, and of the seven nations in the world that 
are not members of the League, viz., Afghanistan, Ecuador, Egypt, Mexico, the 
Russian Union of Socialist Soviet Republics, Turkey, and the United States 
of America. This does not include three very small states, Andorra (191 sq. 
mi.), Lichtenstein (65 sq. mi.), and Monaco (8 sq. mi.). The Court is open to 
every nation in the world. 


Who the Judges Are 


The swiftness with which the protocol was ratified by a majority of the 
states made it possible to elect the first body of judges at the September, 
1921, meeting of the assembly and the council. 

There are eleven judges and four deputy-judges. The statute provides that 
the number of judges and deputy-judges may hereafter be increased by the 
assembly, on the proposal of the council, to a total of fifteen judges and six 
deputy-judges. The judges serve a term of nine years and are eligible for 
re-election. They receive a salary of 15,000 Dutch florins, which is a little over 
$6,000, with an additional “duty allowance” for expenses. 

The present judges are: 

(1) Rafael Altamira y Crevea, Spain, a member of the Senate of Spain, 
president of the Ibero-American Institute of Comparative Law, professor of 
the history of political and civil institutions of America at the University of 
Madrid, and a corresponding member of the Institute of France. He was on 
the advisory committee of jurists. (2) Dionisio Anzilotti, Italy, professor of 
international law at the University of Rome, juriconsult to the Italian 
ministry of foreign affairs, and member of the Permanent Court of Arbi- 
tration. (3) Antonio Sanchez de Bustamante, Cuba, professor of international 
law at the University of Havana, and vice-president of the Institute of 
International Law. He is a member of the Permanent Court of Arbitration. 
(4) Lord Robert Finlay, Great Britain, formerly Attorney General and Lord 
Chancellor of the British Empire, and a member of the Permanent Court of 
Arbitration. (5) Max Hubert, Switzerland, honorary professor of international 
law and of public law at the University of Zurich, and jurisconsult to the 
Swiss government on foreign affairs. He has been president of the Court since 
September, 1924. (6) B. C. J. Loder, the Netherlands, formerly on the 
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Supreme Court of the Netherlands, one of the founders of the international 
maritime conference, member of the international conferences on maritime 
law in Brussels in 1905, 1909, and 1910, president of the conference of neutrals 
held at The Hague in 1920 to draw up a plan for a permanent court, and a 
member of the advisory committee of jurists. He was the first president of 
the Court. (7) John Bassett Moore, United States, formerly Assistant Secre- 
tary of State, professor of international law at Columbia University. (8) 
D. G. Nyholm, Denmark, a member of the International Mixed Court at 
Cairo since 1897, and its vice-president since 1916; he is an honorary member 
of the council of state of Denmark, and a member of the Permanent Court of 
Arbitration. (9) Yorozu Oda, Japan, professor of international law at the 
University of Kyoto, and rector of the University; he is a member of the 
Academy of Japan, and author of many books on the usages, manners and 
laws of China and Formosa. (10) Epitacio da Silva Pessoa, of Brazil, elected 
to take the place of Ruy Barbosa, also of Brazil, who died in March, 1923. 
Judge Pessoa was formerly President of the Republic of Brazil; he had 
previously served as senator, Minister of Justice, and as a justice of the 
federal Supreme Court of Brazil. He represented Brazil at the Paris Peace 
Conference. He drafted the civil code of Brazil and prepared a draft code of 
international law for the International Congress of Jurists. (11) Andre Weiss, 
France, member of the Institute of France, jurisconsult to the ministry of 
foreign affairs, member of the Permanent Court of Arbitration and professor 
of private international law at the University of Paris. He is vice-president 
of the Court. 

The four deputy-judges are: 

(1) F. V. N. Beichmann, Norway, president of the Court of Appeals of 
Trondhjem, Norway, vice-president of the Institute of International Law, 
and recently president of an arbitral commission on certain Moroccan ques- 
tions. He is a member of the Permanent Court of Arbitration. (2) Demetre 
Negulesco, Rumania, a professor at the University of Bucharest since 1901, 
and author of many legal books. (3) Wang Chung-Hui, China, Minister of 
Foreign Affairs in the provincial government of China at Nanking, minister 
of justice in the first republican cabinet, and president of the committee on 
the codification of laws of China. He is best known in the United States by 
his translation into English of the German civil code. (4) Milhailo Yovano- 
viteh, Kingdom of the Serbs, Croats, and Slovenes, president of the Court of 
Cassation of Serbia, and formerly Minister of Justice of that country. 


(2) The Law the Court Applies 


It has been stated by persons in the United States opposed to the Court 
that the law it applies is the covenant of the League of Nations. It is difficult 
to ascertain any basis for this statement, in view of the explicit provisions 
in the statute of the Court that it shall apply the general principles of inter- 
national law recognized by civilized nations, international conventions and 
customs. Article 38 of the statute says: 

“The Court shall apply: 1. International conventions, whether general or 
particular, establishing rules expressly recognized by the contesting states. 
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2. International custom, as evidence of a general practice accepted as law. 
3. The general principles of international law recognized by civilized nations. 
4. Subject to the provisions of article 59 judicial decisions and the teachings 
of the most highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law. This provision shall not prejudice 
the power of the Court to decide a case ex aequo et bono, if the parties agree 
thereto.” 

The Court thus applies, as the basis of its decisions, the general principles 
of international law, and the international customs by which the United 
States and all other civilized nations are already bound, using existing deci- 
sions and the treatises of the most eminent writers on international law in 
deciding what these general principles are; and it applies an international 
convention establishing rules which both of the contesting states have expressly 
recognized; or, if both parties agree, it may decide a case on general equitable 
grounds. The United States, from the dawn of its history, has recognized that 
international law is binding upon it, and has always taken cognizance of 
international custom and usage in trade, in commerce, and in other ways. 


(3) The Jurisdiction of the World Court 


The statute of the Court provides that, “the jurisdiction of the Court com- 
prises all cases which the parties refer to it and all matters specifically 
provided for in treaties and conventions in force.” 

No exception can be taken to the first provision as to disputes referred to 
the Court by the nations that are parties to it. Illustrations of the cases coming 
up under the second provision, about treaties and conventions, are the con- 
ventions for the suppression of the publication of and the traffic in obscene 
publications, the recent treaties of arbitration and conciliation, disputes 
arising under the mandate system, or in connection with the work of the 
International Labor organization, and various matters under the Treaty of 
Versailles. 


TWO WORLD TRIBUNALS 


[Excerpts from article by Charles Hodges in The Nation, Volume 124, pages 270, 272, 
and 274, March 9, 1927] 

World justice today rests upon two tribunals—one the court of arbitral 
procedure agreed upon at the first Hague conference of 1899; the other that 
of judicial settlement established as a result of the Paris Peace Conference 
of) 1919. 

For the purpose of setting the picture, it suffices to say that the quarter 
of a century standing between these two world tribunals is all-important to 
an understanding of their respective roles. The Hague arbitral tribunal repre- 
sents the culmination of centuries of development in the arbitration of differ- 
ences between nations. From the days of ancient Greece, where about 75 
arbitrations are recorded with the awards of the amphictyonic council executed 
in a ratio of 17 to 3, to the present there has been a steady growth of arbitral 
settlements by special agreement, general treaty, and tribunal. Indeed arbi- 
tration was the battle-cry of nineteenth-century internationalists, who pointed 
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with satisfaction to the negotiation of between 281 and 314 treaties providing. 
for arbitral settlements and some 200 actual arbitrations of differences during 
this hundred years, every award having been accepted. Moreover, from the 
launching of the Hague tribunal in 1899 to the European crises immediately 
preceding the Great War the number of agreements providing for “com- 
pulsory” arbitration in pursuance of article 19 of the convention for the 
pacific settlement of international disputes increased from 2 in 1903 to 80 in 
1908. In other words, arbitration had won an established place in the world at 
the time the tribunal was projected at The Hague while its activities were 
carried on against a background of treaty obligations binding the nations 
more and more to resort to the procedure. 


By way of contrast, the World Court—the Permanent Court of Inter- 
national Justice—which came to be housed under the same roof in the peace 
palace at The Hague stands out as the realization of a judicial project inevita- 
ble but new to the life of nations. Instead of marking the end of a century of 
unprecedented world progress and international co-operation, it appeared at 
the close of the greatest war of our times. Instead of resting on a long history 
of cases in which the underlying concepts of its work had been tested, this 
world tribunal had no more precedent than had the Supreme Court of the 
United States in 1789 and assuredly not as many favoring circumstances. 
Instead of facing in a decade a leisurely accumulation of cases which, impor- 
tant as they were, had but little diplomatic dynamic in them, the newer 
tribunal in the five years of its busy life has had to meet in its advisory 
opinions and judgments the exigencies of post-war politics, constitutional 
trail-blazing of world importance, and the administration of a law of nations 
itself under the shadow of past events. 


In a summary way, the post-war work of the two tribunals emphasizes 
this contrast. The Hague arbitral tribunal has 19 cases to its credit. In this 
figure is included the arbitration of the sovereignty of Las Palmas Islands, 
lying between the Philippines and Dutch Borneo, to which the United States 
and the Netherlands are parties; while the work of the commission of inquiry, 
instituted under the old Hague scheme, is excluded. The Permanent Court of 
International Justice has passed upon 20 cases, including 13 advisory opinions 
and 7 judgments. All but two of the arbitral awards have dealt with pre-war 
controversies. Each of them has been concerned, of course, with disputes of 
a localized character involving directly but few powers as parties to the pro- 
ceedings—more than a single plaintiff has figured in only three instances. 


Looking at the geographic distribution of these cases, a notable fact is the 
absence of any recourse to the World Court from the Americas. Whereas 
the old Hague tribunal acted as an arbitral buffer between the old and the 
new world no such prospect presents itself in the case of the Permanent Court 
of International Justice as long as the United States is outside its judicature. 
Indeed two of the post-war cases before the Hague arbitral tribunal have 
come through the willingness of the United States to continue its traditional 
friendliness toward arbitration; this brings the number of cases to which the 
American Government has been a party to a quarter of the total arbitral 
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settlements. There is every reason to believe that Latin-American recourse to 
the World Court, not to mention the interposition of the League of Nations, 
runs counter to the Pan-American purposes of Washington. 


So far as the status of the parties is concerned, another sharp contrast 
presents itself. The older arbitral tribunal, by the very nature of its pro- 
cesses, appealed to the great powers as a convenient means of settling 
justiciable questions which in most cases involved nothing more than property 
interests of a substantial character. The bulk of the awards have been of two 
categories; the disputes between the great powers themselves number 9 while 
there have been 8 between great powers and lesser powers. Only two cases 
are on record between the smaller nations during the existence of the tribunal. 
The reverse may be said to obtain in the World Court. But a single judgment 
and one advisory opinion have been rendered involving great powers alone. 
One-third of the opinions and over half the judgments have concerned great 
and lesser powers; while in both types of cases, the smaller nations have 
found the Permanent Court of International Justice filling a long-felt want 
since it is permanently constituted under conditions that obviate the heavy 
direct charges incurred in a resort to the Hague tribunal. Emphasis, too, may 
be laid on the fact that one-third of the advisory opinions virtually involve 
the world as in this number of cases the International Labor Organization with 
jts membership has been a party. 


The major part of the work of the Hague tribunal has concerned itself 
either with the adjudication of claims regarding property or jurisdiction 
between states. Four boundary disputes complete the picture. In the cases 
handled by the World Court property interests were reviewed only in the 
two judgments concerning the Mavromatis Jerusalem concessions to which 
Britain and Greece were parties. Four advisory opinions, however, have dealt 
with boundary questions; while five others, to which may be added 5 judg- 
ments, have dealt with conflicts of jurisdiction. Once again, the World Court 
is unique for the group of advisory opinions in which a collective interest 
prevails—four cases have had a general rather than an individual bearing 
upon the jurisdiction of states and may be said to affect all nations partici- 
pating in the work of the League. 

Both have their places in the world of states. They are different instru- 
mentalities, the differentiation of function and machinery being a part of the 
general growth of a society of states in the direction of the higher nationalism 
wherein co-operation is achieved through a more and more complete and 
unified structure. 


THE SENATE’S WORLD COURT RESOLUTION 


The resolution giving the advice and consent of the Senate of the United 
States to the adhesion on the part of the United States to the World Court 
protocol of December 16, 1920, with reservations, as this was agreed to by 
the Senate on January 27, 1926, is carried below: 

“Whereas the President, under date of February 24, 1923, transmitted a 
message to the Senate, dated February 17, 1923, asking the favorable advice 
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and consent of the Senate to the adherence on the part of the United States 
to the protocol of December 16, 1920, of signature of the statute for the Per- 
manent Court of International Justice, set out in the said message of the 
President (without accepting or agreeing to the optional clause for compulsory 
jurisdiction contained therein), upon the conditions and understandings here- 
after stated, to be made a part of the instrument of adherence: Therefore, be 
it, 

“Resolved, (two-thirds of the senators present concurring), That the Senate 
advise and consent to the adherence on the part of the United States to the 
said protocol of December 16, 1920, and the adjoined statute for the Perma- 
nent Court of International Justice (without accepting or agreeing to the 
optional clause for compulsory jurisdiction contained in said statute), and 
that the signature of the United States be affixed to the said protocol, subject 
to the following reservations and understandings, which are hereby made a 
part and condition of this resolution, namely: 


“1. That such adherence shall not be taken to involve any legal relation 
on the part of the United States to the League of Nations or the assumption 
of any obligations by the United States under the Treaty of Versailles. 

“2. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with the 
other states, members, respectively, of the council and assembly of the League 
of Nations, in any and all proceedings of either the council or the assembly 
for the election of judges or deputy-judges of the Permanent Court of Inter- 
national Justice or for the filling of vacancies. 

“3. That the United States will pay a fair share of the expenses of 
the Court as determined and appropriated from time to time by the Congress 
of the United States. 

“4. That the United States may at any time withdraw its adherence to 
the said protocol and that the statute for the Permanent Court of Inter- 
national Justice adjoined to the protocol shall not be amended without the 
consent of the United States. 

“5. That the Court shall not render any advisory opinion except publicly 
after due notice to all states adhering to the Court and to all interested 
states and after public hearing or opportunity for hearing given to any state 
concerned; nor shall it, without the consent of the United States, entertain 
any request for an advisory opinion touching any dispute or question in 
which the United States has or claims an interest. 

“The signature of the United States to the protocol shall not be affixed 
until the powers signatory to such protocol shall have indicated, through an 
exchange of notes, their acceptance of the foregoing reservations and under- 
standings as a part of a condition of adherence by the United States to the 
said protocol. 

“Resolved, further, As a part of this act of ratification that the United 
States approve the protocol and statute hereinabove mentioned, with the 
understanding that recourse to the Permanent Court of International Justice 
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for the settlement of differences between the United States and any other 
state or states can be had only by agreement thereto through general or 
special treaties concluded between the parties in dispute; and 


“Resolved, further, That adherence to the said protocol and statute hereby 
approved shall not be so construed as to require the United States to depart 
from its traditional policy of not intruding upon, interfering with, or en- 
tangling itself in the political questions of policy or internal administration 
of any foreign state; nor shall adherence to the said protocol and statute be 
construed to imply a relinquishment by the United States of its traditional 
attitude toward purely American questions.” 


The nations which have already adhered to the protocol of December 16, 
1920, and which are therefore members of the World Court, have not accepted 
the five Senate-attached reservations as a whole; and the situation therefore 
is that at the time when this handbook goes to press (December 20, 1928), the 
United States has not become a member of the Permanent Court of Inter- 
national Justice. 


REFERENCES—AFFIRMATIVE 


THE WORLD COURT 


[Excerpts from address of Senator Claude A. Swanson, of Virginia, in the United 
States Senate, December 17, 1925.] 

The most important question that could engage the efforts of the statesmen 
of the world is to devise means to prevent the occurrence of war and to 
effect the settlement of international differences by the rules of justice and 
reason and not by force. Before this all other questions fade into insignifi- 
cance. 

War has become so far-reaching, so destructive of life, so devastating of 
property that there is a universal desire to prevent its recurrence. Another 
war similar to the great World War, with a repetition of the horrible expe- 
riences we have just passed through, would almost destroy the world’s civili- 
zation. New inventions of destruction of every kind and character make the 
thoughtful and patriotic view with the greatest apprehension the future of 
mankind, if another such frightful war should occur. 

Wars are occasioned by international differences which have existed from 
the earliest recorded history of mankind and which will arise as long as man- 
kind exists. Treaties, parchments, and promises will not materially change 
human nature. Wars in the future will be more numerous and more frightful 
unless ways are devised to settle international differences by peaceful means 
instead of force. The contact of nations is daily increasing and, as previously 
stated, will create increasing international irritation and disputes. Steam, 
aviation, radio, and electric communications, foreign trade and commerce have 
so interwoven the nations of the world that war is no longer isolated as 
formerly, and when it comes it ultimately envelops most of the nations of 
the world. 

No nation is more interested than the United States in the prevention of 
war and in the settlement of international differences by peaceful means 
instead of by force. If any future world war should arise the United States 
would be the greatest loser and sufferer. We have become a great creditor 
nation, with vast sums of money due us and with large investments scattered 
in every part of the world. We have the largest foreign commerce of any 
nation. Twenty per cent of our varied production must find access to foreign 
markets or else depression, loss, and bankruptcy await our productive enter- 
prises. No one is able to estimate what immense losses will accrue to the 
United States by another world war. 

However much any of us may desire national isolation the time is past 
when this can exist, and if possessed it cannot continue. Our development has 
been such that all which affects the world must inevitably affect us. Our 
national pre-eminence necessarily impels this. Thus, not only high motives of 
humanity, justice, and right but our material self-interests demand that the 
United States should make every effort to secure world peace and peaceful 
settlement of international differences. 
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Since man organized political society many methods have been devised and 
utilized for the settlement of international disputes. The first used was 
diplomacy and negotiation. This began when mankind consisted only of small 
tribes and clans. The person of an ambassador or negotiator traveling from 
clan to clan and tribe to tribe to make settlements was held sacred. Any 
nation that violated the sanctity of such a person was considered uncivilized. 
Diplomacy and negotiation have prevented many wars; and if properly con- 
ducted, they constitute one of the most potential factors in keeping the peace 
of the world. But diplomacy, with its secret treaties, with its false promises, 
and with its selfish motives, has occasioned many wars, and the many dis- 
creditable methods frequently resorted to in its prosecution have often brought 
diplomacy into disrepute. The provision of our constitution requiring all 
treaties made by the United States to be ratified by the United States Senate 
compels our diplomacy to be open and direct and protects it from the secret, 
sinister methods which have prevailed in the diplomacy of so many nations. 
We can make no secret treaties; hence the largest part of our diplomacy 
must necessarily be open to publicity. 

The covenant of the League of Nations requires that all treaties made by 
its members shall be filed with the secretary of the league and thus full 
publicity be given to them. Now 55 nations of the 64 nations of the world 
have become members of the League, and these nations are bound by honor- 
able promise to have no secret treaties or secret understandings. This will 
greatly improve the diplomacy of the world, avoid suspicion, and be a most 
potential factor in working for world peace. Over 900 treaties and engage- 
ments have been registered and published by the secretary of the League of 
Nations. 

The second method that has been utilized for the settlement of international 
disputes is arbitration and mediation. The United States was one of the 
earliest, and we have been one of the most earnest advocates of this method. 
Commencing in the Jay Treaty with Great Britain in 1794, the United States 
has settled more than 70 important cases by arbitration and an innumerable 
number of pecuniary cases have been so settled. Since 1789 the world has 
settled about 240 important cases by arbitration. f 

Arbitration had been so successful that the first Hague conference in 1898 
established a Permanent Court of Arbitration, believing in so doing it had 
provided peaceful means for settling all international disputes. This Court 
of Permanent Arbitration provided for the creation of a permanent panel 
of arbitrators, four to be selected by each signatory to the convention, and 
for the purpose of arbitration each party should select two from this panel 
and these four should select a fifth. Forty-three nations, including the United 
‘States, became members of this Hague Arbitration Court and assented to its 
various provisions. This convention provided an amicable system of arbitra- 
tion, and since the Court’s organization in 1899 it has disposed of 15 cases of 
international differences. 

When the World War was concluded, statesmen and the peace-loving people 
of the world fully realized that some other methods than those existing must 
be devised to avert war and its attendant disasters. 
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The Hague tribunal, with the splendid work of its conferences of 1898 and 
1907, had not been able to keep the peace of the world and prevent the most 
frightful and extensive war that has ever cursed mankind. Germany, Austria, 
France, England, Italy, and Japan were parties to the Hague arbitration 
treaties, yet they were not restrained by these from engaging in a prolonged 
and bloody war. The inefficiency of these treaties to meet and solve an 
important and serious emergency was disclosed. 

When the statesmen of the world met at Versailles to negotiate peace and 
end the war, they realized the necessity for new machinery and created two 
additional methods to further peace and to restrain war. The world is indebted 
for the new methods to the vision, genius, persistency, and courage of 
Woodrow Wilson. 

First. The covenant of the League of Nations was created. It contem- 
plated that all of the nations of the world should meet annually and discuss 
their differences, seek to settle their disputes, and cooperate for their mutual 
advantage and unite as far as possible to preserve the peace of mankind. 
Fifty-five nations have accepted the covenant of this League and are now in 
a union under its terms. It is expected that Germany will soon join, and 
other nations are expected to follow later. When this has been done, the 
United States and Russia will be the only first-class powers outside of the 
covenant. 

In passing I cannot refrain from giving expression to my own individual 
views and say that the League of Nations today is the most potential factor 
in the world working for world peace and betterment; that it is gaining daily 
in influence and power; and that the day will ultimately come when the 
United States will desire and be compelled to become a member. 

The second method devised to aid peace at the Versailles conference was 
to provide for the creation of a world court to hear and dispose of such 
international disputes as could be determined by a judicial tribunal. Article 
14 of the League provides: 

“The council shall formulate and submit to the members of the League for 
adoption plans for the establishment of a Permanent Court of International 
Justice. The Court shall be competent to hear and determine any dispute of an 
international character which the parties thereto submit to it. The Court may 
also give an advisory opinion upon any dispute or action referred to it by the 
council or by the assembly.” 

In compliance with this direction the council invited a committee of 
jurists to prepare and submit to the council the statute of the Court, to be 
submitted also to the assembly of the League. This advisory committee of 
jurists consisted of 11 of the ablest and most distinguished international 
lawyers that could be obtained from the various nations, and included Elihu 
Root, who had had distinguished public service in the United States as 
Secretary of War, Secretary of State, and senator, and was acknowledged as 
one of our ablest jurists and statesmen. 

This advisory committee met at The Hague in 1920 to accomplish the work 
assigned. On the motion of Mr. Root it accepted as the basis of its discussion 
the plan of a court submitted by the delegates from America to The Hague 
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conference in 1907. The American plan of 1907 thus became the foundation 
upon which the existing World Court was constructed. There were modifica- 
tions, but that plan is largely the plan finally adopted, reported and sub- 
mitted by this committee to the council of the League. The council consid- 
ered the plan submitted at two sessions, made some amendments, and then 
referred it to the assembly of the League. In the assembly it was fully exam- 
ined by a subcommittee of jurists, reported to the assembly, where it was 
fully discussed, some amendments adopted, and the present plan unanimously 
approved for submission to the members of the League. The main structure of 
the plan reported by the advisory committee of jurists was retained in the 
plan approved. 

Forty-eight states, far more than a majority required, have assented to 
the protocol of the World Court statute. The Court is an institution absolutely 
distinct from the League. It derives its power from its own statute and not 
the covenant of the League. The League enacts no law, no rule, no regulation 
governing the Court. The League has no power whatsoever to modify in any 
respect the statute of the Court. It has no power to remove any of the judges, 
as this can only be done by a unanimous vote of the members of the Court. 
The authority for every act that the council and assembly of the League per- 
form in connection with the Permanent Court of International Justice is 
derived from the statute of the Court and not from the covenant of the 
League. 

The jurisdiction of the Court is limited to states; private persons and 
corporations cannot present themselves as parties to a suit. But this does not 
preclude a state from appearing in behalf of a private person, provided the 
state has the right of protection, according to international law, over such 
person. The Court determines whether such relation exists between the state 
and such person. 

Article 35 of the statute provides: “The Court shall be open to members 
of the League and also to states mentioned in the annex to the covenant.” 

Fifty-five nations are at present members of the League; hence the Court 
is open to all of these. The United States, Ecuador, and Hejaz are nations 
mentioned in the annex to the covenant which are not members of the League 
and are therefore under this provision competent suitors in the Court. Under 
this provision the United States is a competent suitor in the Court. 

In order for the Court to have jurisdiction of any matter affecting the 
United States it would be necessary for the President of the United States 
to enter into an agreement with some other nation to refer the matter to the 
Court for decision. There would be no other way for the Court to obtain 
jurisdiction in any matter binding the United States. This agreement by the 
President of the United States, when made, in order to give the Court juris- 
diction, would have to be done by and with the advice and consent of two- 
thirds of the Senate. There is no way in which agreements with foreign 
nations can be made under our constitution except by the President, by and 
with the advice and consent of the Senate. There are minor international 
matters absolutely within the competence of the President and upon which 
he can make an agreement, but under our constitution no important agreement 
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can be made with a foreign nation except by the President, by and with the 
advice and consent of the Senate. As article 36 heretofore quoted contemplates 
an agreement between the United States and some other nation to refer the 
matter to the Court, it necessarily follows that the agreement must be made 
by the President, by and with the advice and consent of the Senate. Therefore, 
all important matters that go to this Court for decision must be approved by 
two-thirds of the Senate. I am satisfied that this must be done to comply with 
our constitutional requirements. 


Those who urge the jeopardy of the Monroe Doctrine as a reason for 
opposing adherence to the Court’s statute admit that while the United States 
could not be bound legally in this matter except by a submission to which it 
assented, yet they insist that the United States might be greatly embarrassed 
morally in giving adherence to a court to which, by agreement, other nations 
might refer a matter affecting the Monroe Doctrine. If adherence to the 
Permanent Court of International Justice would so embarrass us, we are 
already embarrassed to the fullest extent to which we could be embarrassed 
in this matter. The United States and 43 nations have agreed to The Hague 
convention of 1907 establishing a court of arbitration to which nations can 
refer for decision any and all matters that could be considered by the Perma- 
nent Court of International Justice. Any matter affecting the Monroe Doc- 
trine that could be considered by one court can be considered by the other 
without any greater embarrassment being incurred. If adherence to this 
Court embarrasses us, adherence to The Hague Arbitration Court has already 
equally embarrassed us. The United States would assume no new embarrass- 
ments, create no new conditions affecting the Monroe Doctrine by adherence 
to the Permanent Court of International Justice. If those who make the 
contention are sincere, they will strive as strongly to disconnect us from the 
arbitration court of The Hague as they do to prevent adherence to the World 
Court. But, we witness the remarkable inconsistency that those who most 
strongly antagonize the World Court are the strongest advocates of the 
arbitration court. 


The United States cannot have the slightest embarrassment affecting the 
Monroe Doctrine either by adherence to the World Court or the arbitration 
court. 


The directions to the Court which are contained in article 28 of the statute 
prescribe the four principles which must govern the Court in reaching its 
decisions. These provisions are as follows: 


First. The Court shall apply “international conventions whether general 
or particular, establishing rules expressly recognized by the contesting states.” 
Second. The Court is directed to apply “international customs as evidence of 
a general practice accepted as law.” Third. The Court shall apply “the general 
principles of law recognized by civilized nations.” Fourth. The statute provides 
that the Court shall apply “subject to the provisions of article 59 judicial 
decisions and the teachings of the most highly qualified publicists of the vari- 
ous nations as subsidiary means for the determination of rules of law.” Article 
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59 which controls this paragraph of this section, is as follows: “the decision of 
the Court has no binding force except between the parties and in respect of 
that particular case.” 

In adjudicating a case a previous decision of the Court can be considered, 
but it is not conclusive except in that particular case and cannot dispose of any 
other case pending in the Court. The Court is directed to consider the judicial 
decisions of national courts, of other international tribunals and of its own 
in reaching its conclusions. 

If we are to wait until international law is codified and becomes binding 
on a sufficient number of nations of the world to make it operative before we 
have a World Court, I am afraid we would have to wait for centuries, and 
that neither you nor I nor the next generation will witness the creation of a 
world court. International law can only be codified and made operative by 
treaties and international agreements and conventions. To get 48 nations of 
the world, the number now adhering to the World Court, to agree to this 
codification would be an undertaking requiring years for its accomplishment. 
International bodies have met and tried to codify even the law of prizes and 
the administration of international prize courts, but have found it impossible 
to do so. The condition of adherence by the United States to the World Court 
upon the codification of international law is to postpone the matter indefinitely, 
and would properly be considered a refusal. 

The Court may give advisory opinions when requested by the council or 
assembly of the League. 

The statute of the Court does not mention advisory opinions, but the Court 
after careful consideration reached the conclusion that there were certain 
clauses of the statute creating the Court which by implication incorporated 
the provision of article 14 of the covenant of the League on that subject 
within the statute. Article 14 of the covenant is as follows: 

“The Court may also give an advisory opinion upon any dispute or question 
referred to it by the council or by the assembly.” 

The Court therefore decided that it would not be justified in taking the 
position that it would not in any case give an advisory opinion, but that it 
remained for the Court to determine whether it would or would not in any 
particular case, after consideration of the nature of the question, give an 
advisory opinion. 

The incorporation of this provision in the statute by implication left the 
matter of advisory opinions within the discretion of the Court. 

The Court adopted rigid rules governing the rendering of advisory opinions. 
The rules provide that the opinion shall be given by the full Court after 
deliberation and permits the dissenting judges to attach their opinions to that 
of the Court. The request for the advisory opinion must be in writing and 
state the exact question upon which the advisory opinion is asked. Notice of 
the request must be given to the members of the Court, members of the 
League, nations mentioned in the annex to the covenant, and any international 
organization possessed of information upon the matter. Public hearings are 
held and full argument permitted by attorneys for parties affected. 
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The Court reaches its conclusions by a majority vote and the opinion is 
read in open court. The requests for and the advisory opinions are printed 
and published in a special collection. In rendering advisory opinions the Court 
conforms as near as possible to judicial procedure. The rules and action of 
the Court exclude any proposition that advisory opinions may be rendered 
in an advisory sense or as advising counsel for the council and assembly of 
the League. 

The giving of advisory opinions by courts is no new matter. A number of 
Canadian courts possess jurisdiction to give advisory opinions. In England 
the judges have at times given opinions to the government, and the House of 
Lords sitting as a court may still request judges to give such opinions. The 
constitutions of Colombia and Panama confer jurisdiction on the courts of 
their respective countries te give advisory opinions. Since 1780 the constitu- 
tion of Massachusetts has provided for advisory opinions to be given by the 
justices of its Supreme Court “upon important questions of law and upon 
solemn occasions” at the request of either branch of the legislature, also the 
governor and council. These opinions are construed possibly as opinions of the 
justices and not as a decision of the court, though they are published in the 
Massachusetts Law Reports as the opinions of the court. As they are not 
binding as decisions of the court upon any question arising in the future, 
they may be considered more as the opinions of the justices than as decisions 
of the court. These opinions possess a judicial character. 

Similarly, the opinions given by the World Court are not binding upon any 
case which might in the future arise. The giving of advisory opinions by the 
Supreme Court of Massachusetts has not in any way detracted from its 
dignity, influence, or ability. The decisions of this court have long been con- 
sidered pre-eminently able among the decisions of our state courts. The consti- 
tution of New Hampshire has provided for such advisory opinions since 1784, 
the constitution of Maine since 1820, and the constitution of Rhode. Island 
since 1842. In Tennessee the governor has been authorized to require the 
opinion of justices on certain questions since 1868, and in South Dakota since 
1884. The constitution of Colorado since 1886 has imposed the duty of giving 
advisory opinions on the court itself, and its opinions have all the force and 
effect of judicial precedents. Delaware by statute since 1852 has imposed on 
the chancellor and judges the duty of giving opinions to the government in 
certain cases and on certain questions. Alabama recently passed a statute 
providing that the governor or either house of the legislature may petition 
the justices of the Supreme Court on constitutional questions. The statute 
provides that the opinions shall not be binding, and the validity of the act 
has recently been confirmed by the court. In Oklahoma where the death 
sentence is imposed in a criminal case and no appeal from the sentence has 
been taken, judges of the criminal court of appeals are compelled by the 
statute to give an opinion to the governor whether the sentence has been 
imposed and whether the trial, conviction, and sentence of death have been 
in accordance with the law of the land. 

While the practice of giving advisory opinions is not followed by our 
federal government or by a majority of our state courts, yet it is not new 
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and has many advocates for its extension as a means of preventing litigation 
and of creating co-operation and uniformity within the different branches of 
the government. 

In 1793 President Washington and his cabinet submitted 29 important 
questions to the justices of the Supreme Court for an opinion thereon. The 
justices declined to give the opinion on the questions submitted, as they could 
see strong arguments against the propriety of deciding cases extrajudicially, 
and especially refused on the ground that the power given by the constitu- 
tion to the President in calling on heads of departments for opinions seems 
to have been expressly confined to the executive departments. The fact that 
President Washington called on the Supreme Court for such opinions clearly 
shows that at that time it was not considered as unusual or revolutionary. 

There can be no reason why the United States should refuse to adhere 
to the statute creating the World Court for the reason that it may, when it 
sees proper, give an opinion when requested to do so by the council and 
assembly of the League. As previously stated, these opinions are not binding 
when given, and they could not affect the United States under the terms 
proposed for ratification unless the United States was a party to the request 
for such an opinion. Much of the important work of the Court will be in ren- 
dering these advisory opinions. There had been registered with the secretary 
of the League on the Ist of August, 1925, more than 900 treaties, many 
provisions of which the council and assembly must administer. In order to 
justly and legally administer some of the provisions of those treaties it is 
necessary that there should be legal interpretations and decisions as to their 
import. When a treaty has been legally and properly interpreted the council 
and assembly can then properly act in the matter. There are facts in these 
treaties which must be determined definitely before the council or assembly of 
the League can proceed to act or make settlements. There are definite ques- 
tions of law which must be fixed before disputes can be determined by the 
council or the assembly. There are many judicial matters necessary to be 
justly and legally determined before the council or assembly can act in mat- 
ters conferred upon them by the covenant and the treaties. 

The Permanent Court of International Justice is a tribunal to which all 
these judicial matters can be properly referred, and thus enable the council 
and assembly to proceed in discharging their duties with legal precision and 
justice. 

We will next examine and ascertain what sanctions are provided in the 
statute of the Court to enforce its decisions. The statute creating the court is 
silent in this respect, and the court’s situation is not unlike that of the 
Supreme Court of the United States. It depends largely, like our Supreme 
Court in its decisions between states of this union, upon the compelling power 
of public opinion. No provision is made in our constitution for the enforce- 
ment of a decree against a state, yet the states have invariably accepted the 
decisions of the Supreme Court. 

The protocol to the statute contains no suggestion of force or compulsion 
to be used in enforcing its judgments. The Court has no sheriff, no armies, 
no navies to execute its will. It is powerless to invoke force. The Court renders 
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its judgment and must rely upon the moral sanction of public opinion or 
influences entirely outside of the Court for enforcement. It is believed that 
the inherent authority derived from a judgment rendered by a court of such 
high character and independent position will be accepted and carried into 
effect. It is believed that moral pressure will constitute an effective guaranty 
for the execution of the Court’s decrees. 

The only sanctions that exist for the enforcement of the judgment of the 
Court are to be found in the covenant of the League, and these are only bind- 
ing upon its members. They do not affect the states not members of the 
League. In order to relieve any apprehension that may exist in this respect, 
the pending resolution specifically provides that adhesion by the United States 
to the protocol shall not be taken to involve any legal relation on the part of 
the United States to the League or the assumption of any obligations by the 
United States under the covenant of the Léague. 


THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


[Excerpts from an address delivered by Charles Evans Hughes, former Secretary of 
State, before the American Society of International Law, Washington, 
D. C., April 27, 1923. Carried in International Conciliation, 
No. 186, pages 319-45, May, 1923.] 

Let it first be noted what the proposal is and what it is not. As the Presi- 
dent has explicitly stated, it is proposed to support the Permanent Court of 
International Justice; it is not proposed to enter the League of Nations. 
Those who desire that by this method the United States shall become a 
member of the League are indulging vain hopes, and those who are alarmed 
at such a possibility are entertaining vain fears. The test is a clear one. If the 
Senate should approve the President’s recommendation, the United States 
would still be without the League. Acceptance of the President’s proposal as 
to the International Court will not obtain for the United States a single 
right or subject it to a single obligation under the covenant of the League. 


These are the questions in which I assume the citizens of the United States 
are interested: 


Is it a good thing to have an international court? Why should we have 
a permanent court instead of temporary arbitral tribunals? Is the Permanent 
Court of International Justice established on a sound basis? Is there any good 
reason why the United States should not support it? 


First. Why should there be an international court? The manifest answer 
is that there are controversies between nations which should be decided by a 
court. There are controversies calling for the examination of facts and the 
application of principles of law. There are international contracts or treaties, 
now more numerous than ever, to be interpreted. Recognizing the distinction 
between questions of a legal nature and questions of policy, there has emerged 
from the discussions of jurists an agreement defining justiciable disputes as 
those which relate to the interpretation of a treaty, to any question of inter- 
national law, to the existence of facts which would constitute a breach of an 
international obligation or to the reparation to be made for such breaches. 
Other questions may be submitted for decision, but the questions of the sort 
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above described are manifestly of the same character as those which in all 
civilized countries are recognized as matters for determination by judicial 
tribunals whose impartial judgment affords the nearest human approach to 
absolute justice. 

It is to the direct interest of the United States, with respect to the dispo- 
sition of its own controversies, that the best practicable methods of judicial 
settlement should be provided. We have rights and duties under international 
law. We are parties to treaties under which we have rights and obligations. 
As we cannot be the final judge in our own cases, we need the best possible 
international tribunal to decide them. This is to the interest of every American 
citizen. It is also to the interest of the United States that controversies 
between other nations to which the United States is not a party should be 
appropriately determined. 

How are controversies between nations to be determined? If the nations 
are able to agree the question does not arise. But what shall be done if they 
cannot agree? Is their controversy to remain a festering sore? Ultimately, 
the alternative to peaceful settlement is the arbitrament of force. The only 
way to prevent war is to dispose of the causes of war and the desire for 
peace must be supported by the institutions of peace. 

Because a court may not be able to deal with every sort of controversy 
but only with controversies that are appropriate for a court to decide is no 
reason for dispensing with it. There is no immediate access to the millennium 
and a demand for the millennium will not prevent war. If the plain path of 
progress in dealing with those controversies which all countries recognize to 
be susceptible of settlement through judicial tribunals is not to be followed, 
then no progress is possible. 

Second. Why should there be a permanent court instead of temporary 
arbitral tribunals? 

The principle of judicial settlement of international disputes has been 
applied from early times through arbitrators. It is a method of great value 
and I have no desire to underestimate it. We have been parties to more than 
seventy arbitrations and we have concluded a score of general arbitration con- 
ventions. Throughout its history the United States has consistently supported 
this sort of judicial process, but we have long recognized that it leaves much 
to be desired. 

Arbitrators are selected to determine a particular controversy, and after 
the controversy has arisen. When the decision has been made the arbitral 
tribunal ceases to exist. There is unnecessary expense in the creation of a 
separate tribunal for every case and there is a regrettable loss in the experi- 
ence of judges because of the lack of continuity in service. For the same 
reason, the development of the law suffers, as, instead of a series of decisions 
with appropriate relation to each other by a permanent bench of judges, thus 
gradually establishing a body of law, there are sporadic utterances by tem- 
porary bodies disconnected with each other, acting under different conditions, 
and having a widely different capacity. 

There is a still more serious defect in this process. The arbitral tribunal 
is composed of those specially selected by the parties to the dispute. In 
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legal matters of minor consequence, where national interest is relatively small, 
judicial standards are more readily maintained. But where the controversy is 
a serious one and success is highly important, the constitution of a tribunal 
after the controversy has arisen is not favorable to the selection of those who 
will act solely as impartial judges. And those members of the tribunal who 
are the separate choice of each party tend to become advocates rather than 
judges; if this is not always the case in fact, it is generally so in public 
estimation. 

There need be no illusion as to this matter. The question finally comes to 
the selection of the umpire, or third or fifth arbitrator, as the case may be, 
who is likely to have the deciding vote. The smaller powers have the less 
difficulty in making such a choice. They have a range of selection that is 
generally satisfactory from the standpoint of national interest and they are 
often able to agree upon a tribunal composed of a single arbitrator. When 
there is a serious controversy between great powers, however, the choice of an 
umpire or third arbitrator is far from easy. National interests are far-reach- 
ing, and a Selection satisfactory to one power is for the same reason the 
subject of objection by the other. The difficulty has been vastly increased by 
the feelings engendered and the alignment of sympathies in the great war. It 
has become the practice to provide that, in case of a failure of the parties, or 
of the arbitrators respectively selected by them, to agree upon an umpire or 
third arbitrator, he shall be selected by some designated power or powers. 
This is because some means of choice must be provided if the parties cannot 
agree, but this course places with the designated power or powers the virtual 
control of the final constitution of the tribunal. The alternative is to have the 
selection determined by lot, and certainly this is not a satisfactory method. 

Even where the parties are able to agree upon the arbitrators, there still 
remains the danger that considerations of political expediency will usurp the 
place of judicial standards. I would not disparage the motives of arbitrators 
or the importance of their service, but as Mr. Root has well said, they too 
often “consider themselves as belonging to diplomacy rather than to juris- 
prudence; they measure their responsibility and their duty by the traditions, 
the sentiments, and the sense of honorable obligation which has grown up in 
centuries of diplomatic intercourse, rather than by the traditions, the senti- 
ments, and the sense of honorable obligation which characterizes the judicial 
department of civilized nations.” The process tends to the intrusion of 
political interest and to a solution by compromise instead of a proper judicial 
determination. Questions of right come to be determined as questions of 
policy. 

The problem in the improvement of the judicial process in international 
relations is to secure immunity, so far as is humanly possible, from considera- 
tions of political interest and policy and to have the rights and obligations 
of nations determined upon their merits. The United States has taken the lead 
in the endeavor to secure this result by the most appropriate method, that is, 
by the establishment of a permanent international court. 

Third. Is the Permanent Court of International Justice, to which the 
President’s recommendation refers, established on a sound basis? 
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This question invites consideration of its organization; of the extent to 
which the Court has the support of the nations; of the jurisdiction and stand- 
ards of the Court; and of the qualifications, tenure, method of selection, and 
independence of judges composing it. 

The Permanent Court of International Justice has been established under 
what is called a statute, or constitution, which defines its organization, juris- 
diction, and procedure. In the preparation of this statute the council of the 
League called to its aid an international committee of the most distinguished 
jurists, among whom was Mr. Root. This advisory committee of jurists formu- 
lated a plan for a permanent court. The plan was considered and amended in 
the council and assembly of the League, but its main structure was retained. 
While the amended plan was adopted by the assembly of the League, it could 
not be put into effect by action of the League. In view of the scope of the 
plan, it was necessary to have a special international agreement on the part 
of the states which were willing to accept it. Accordingly a special protocol 
or agreement, with the statute of the Court annexed, was drawn up and sent 
to the nations for approval. I understand that about forty-six states have 
signed this special agreement, and of these about thirty-four states have 
already ratified it. 

The Permanent Court is thus an establishment separate from the League, 
having a distinct legal status created by an independent organic act. 

The jurisdiction of the Court comprises all cases which the parties refer 
to it and all matters specially provided for in treaties and conventions in 
force. 

Careful provision has been made to secure the independence of the Court 
and to safeguard the appropriate discharge of its functions as a judicial body 
in accordance with accepted judicial standards. The statute of the Court pro- 
vides that it shall be composed “of a body of independent judges, elected 
regardless of their nationality from amongst persons of high moral character, 
who possess the qualifications required in their respective countries for 
appointment to the highest judicial offices, or are jurisconsults of recognized 
competence in international law.” The Court consists of fifteen members— 
eleven ordinary judges and four deputy-judges. The eleven judges constitute 
the full Court, but if they cannot all be present, the deputy-judges may be 
called on. Nine constitute a quorum. The Court is thus large enough to be 
appropriately representative and at the same time is not so large that it 
cannot effectively transact its business. 

The judges are elected for nine years and are eligible for re-election. 
Every judge before taking up his duties must make a solemn declaration in 
open court that he will exercise his powers impartially and conscientiously. 
The ordinary members of the Court may not exercise any political or adminis- 
trative function. This provision applies to the deputy-judges during the time 
that they are performing their duties on the Court. 

No judge can be removed by the League of Nations. A judge cannot be 
dismissed unless, in the unanimous opinion of the other members of the Court, 
he has ceased to fulfill the required conditions. This gives the judges absolute 
security in the impartial performance of their duties. 
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The statute provides that in deciding cases the Court shall apply inter- 
national conventions establishing rules expressly recognized by the contesting 
states; international custom, as evidence of a general practice accepted as 
law; the general principles of law recognized by civilized nations; and the 
judicial decisions and the teachings of the most highly qualified publicists of 
the various nations, as subsidiary means for the determination of rules of 
law. All questions are decided by a majority of the judges present, and in 
the event of an equality of votes, the president or his deputy, who are elected 
by the Court itself, shall have a casting vote. 

The judgment of the Court is to be final and without appeal. It is 
expressly provided, however, that the decision of the Court shall have no 
binding force except between the parties and in respect of the particular 
case decided. 

The Court recognizes that it may be called upon by the council or assembly 
of the League for advisory opinions. This is a practice similar to that which 
has obtained in most of the states of New England from colonial days. It now 
obtains in Massachusetts, New Hampshire, Maine, Rhode Island, Florida, 
Colorado, and South Dakota. The Permanent Court of International Justice 
has adopted rules upon this subject so as to assimilate the process so far as 
possible to a judicial proceeding and especially so as to exclude any supposi- 
tion that advisory opinions may be rendered in a diplomatic sense and without 
publicity. (See article by Judge John Bassett Moore on the Organization of 
the Permanent Court of International Justice, Columbia Law Review, Vol. 
XXII, No. 6, June, 1922, pages 11 and 12.) 

The conclusion is that while the United States should have the right to 
participate in the election of judges if it is to support the Permanent Court, 
that Court is established on a sound basis. It is already functioning. The judges 
have been elected—a most distinguished American jurist being one of them— 
and they are as representative a body of independent and qualified jurists 
as could be chosen. 

Fourth. I come then to the final question: Is there any good reason why 
the United States should not support the Permanent Court? This support has 
been proposed by the President upon four explicit conditions. These conditions 
are: 

I. That such adhesion shall not be taken to involve any legal relation on 
the part of the United States to the League of Nations or the assumption of 
any obligations by the United States under the covenant of the League of 
Nations constituting part I of the Treaty of Versailles. 

II. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with the 
other states members, respectively, of the council and assembly of the League 
of Nations in any and all proceedings of either the council or the assembly 
for the election of judges or deputy-judges of the Permanent Court of Inter- 
national Justice, or for the filling of vacancies. 

III. That the United States will pay a fair share of the expenses of the 
Court as determined and appropriated from time to time by the Congress of 
the United States. 
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IV. That the statute for the Permanent Court of International Justice 
adjoined to the protocol shall not be amended without the consent of the 
United States. 

The acceptance of these conditions will establish that the support of the 
Court will not involve entry by the United States into the League of Nations; 
the participation of the United States in the election of judges; the bearing 
by the United States of its proper share of the expenses of the Court; and, 
finally, a safeguard against any change in the statute of the Court without 
the assent of the United States. 

Finally, it is hardly necessary to say that I am in entire sympathy with 
efforts to codify international law and to provide conventions for its improve- 
ment. I believe in conferences for that purpose. We have already made some 
progress in this direction through the recent commission of jurists which sat 
at The Hague to suggest modifications in the laws of war which are made 
necessary by new agencies of warfare—a commission established under a 
resolution adopted at the conference on limitation of armament. However, the 
process of codifying, clarifying, and improving international law is necessarily 
a slow one, and if we wait for a satisfactory body of law before we have a 
permanent court a generation will pass before it is established. Meanwhile 
let us supply appropriate means for the application of the law we have. The 
two projects are not inconsistent; the one can exist along with the other. But 
we have an acute world need. We shall make no progress toward the preven- 
tion of war if we adopt a perfectionist policy. Whatever else we should have, 
we need at once a permanent court of international justice. No plan to promote 
peace can dispense with it. Why should we wait for the solution of difficult 
problems of policy and the settlement of the most acute international contro- 
versies of a political nature before we meet the obvious necessity of providing 
for the appropriate disposition of those controversies with which an inter- 
national court is competent to deal? 

Any successful effort to settle controversies aids in the cultivation of good 
will and the desire for the adjustments of amity. The support of a permanent 
court as an institution of peace will be a powerful influence in the develop- 
ment of the will to peace. I hope that the United States, in deference to its 
own interests and in justice to its ideals, will do its part. 


THE WORLD COURT 


[Excerpts from address by R. O. Everett, of the Durham, N. C., bar, at the dedication 
of Geneva Hall, Little Switzerland, N. C., August 1, 1928.] 


Wilson had a positive policy and tried to organize the world for peace. 
Under his leadership, a covenant was entered into between the nations of 
the earth, one of the purposes of which, as set forth in the preamble to 
the covenant, was: “The firm establishment of the understandings of inter- 
national law as the act and rule of conduct among governments.” And article 
14 of the covenant provided that: 

“The council of the League shall formulate and submit to the members 
of the League for adoption, a plan for the establishment of a Permanent Court 
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of International Justice. The Court shall be competent to hear and determine 
any dispute of an international character which the parties thereto submit to 
it. The Court may also give an advisory opinion upon any dispute or question 
referred to it by the council or by the assembly.” 

Under the authority of article 14, the council of the League invited a 
committee of ten jurists to draw up a plan for such a court. The committee, 
of which Elihu Root, of America, was a conspicuous member, held a number 
of meetings during the summer of 1920, drafted such a scheme, and presented 
it to the council. The plan so presented was embodied in a statute which 
was unanimously approved by resolution of the assembly at Geneva, Switzer- 
land, on December 16, 1920. The statute thus providing for an International 
Court of Justice, to be effective when ratified by a majority, was submitted 
to the members of the League for their individual ratification. When the 
second assembly convened on September 5, 1921, it appearing that the statute 
had been duly ratified, the assembly proceeded on the 14th day of September, 
1921, to the election of the judges provided for. Forty-two members of the 
League took part in this election. 


The Covenant and Statute Prescribing the Court 


The covenant authorizing and the statute creating the Court of Inter- 
national Justice, contain, broadly speaking the following provisions: 

The Court is competent to hear and determine any dispute of an inter- 
national character which the parties may submit to it, and the nations which 
may submit their disputes to it are the members of the League of Nations 
and other nations mentioned in the annex to the covenant, which, of course, 
includes the United States. , 

The laws administered in the Court are: first, international conventions 
expressly recognized by the contesting states; second, international custom 
which is accepted as law; third, the general principle of law recognized by 
civilized nations; and fourth, judicial decisions and teachings of the most 
highly qualified publicists of the various nations as the subsidiary means for 
the determination of the rules of law. 

The Court convenes annually at The Hague on the 15th of June, and 
consists of 11 judges and four deputy-judges who are elected concurrently 
by the council and the assembly of the League of Nations, and serve for 
nine years. 

The procedure of the Court, as would be expected, is a combination of that 
followed by the nisi prius and appellate courts of our country. 

Under article 59 a judgment of the Court has no binding force except 
between the parties. The American idea, therefore, of res adjudicata will 
apply, although the doctrine of stare decisis will not. 

The Court convened for its first sitting on January 30, 1922, and has now 
been functioning for nearly seven years. Up to January, 1928, it had handed 
down ten judgments in suits between nations, and had given thirteen advisory 
opinions to the council and assembly of the League. 
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Court of International Justice 


The Court, as the name indicates, is a court of justice. The definition of 
justice as given by Justinian is, “the constant will to see that every man gets 
his rights.” There is implicit in that definition the rule of principle without 
respect to person, and when applied to nations, this means the equality of na- 
tions, both great and small, before those principles universally accepted by 
mankind as inherently right. In other words, the sovereign nations of the 
world acknowledge the supremacy of law instead of force as controlling their 
relations. 

First Court of its Kind 


The International Court of Justice is the first court of its kind ever 
established in the history of the world. The nearest approach to it was the 
Praetorian Court of the Roman Empire, in which disputes between foreigners, 
decided in the Roman courts, were determined according to the native laws 
of the foreigners. Out of the decisions of the Praetorian Court, which covered 
the entire range of human experiences of that day, there grew up a great 
body of law known as the jus gentiwm, the law of tribes, which, in that day, 
was equivalent to the international law of our day. In truth, the jus gentium 
was, in the 17th century, identified by Hugo Grotius as the equivalent of the 
law of nature, which was the basis of his system of international law, and 
Grotius’ system today constitutes the foundation of the accepted law of 
nations, which is being administered in the International Court of Justice. 

The members of the Court are selected from the eminent jurists of the 
world and represent not only the different systems of law, but also the 
different civilizations of the world. Among the jurists who are members of 
the Court is John Bassett Moore, the famous international lawyer of America, 
who has, since his election at the beginning of the Court, filled the position 
with such satisfaction that his recent resignation was received with regret by 
the entire world. The qualifications of the judges, while not as specific as 
those suggested by Jethro to Moses, are that each judge shall possess those 
qualifications required of the holder of the highest judicial position of the 
country from which he is selected. 


Effect of the Court 


The influence of the Court has already been felt throughout the world. 
Order is being brought out of chaos, and even today eminent scholars, under 
the aegis of the League of Nations, are codifying and harmonizing the inter- 
national law. Big nations and little nations resort to the Court for the settle- 
ment of their disputes. The Court has made such progress that it has passed 
the experimental stage, and is now one of the established institutions of our 
international life. It is developing trained jurists and publicists in inter- 
national law, and in a few years, with the present progress, the international 
or external law will be as definite in determining the conduct of nations as is 
now the internal or municipal law the conduct of individuals. 
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Questions Passed Upon by the Court 


The questions determined by the Court cover a wide and colorful range. 
The first, second and third advisory opinions rendered in July and August, 
1922, relate to certain demands of the international labor organization. The 
fourth and fifth advisory opinions, rendered in 1923, relate to the British- 
French dispute about nationality decrees in Tunis and Morocco, and the dis- 
pute between Finland and Russia as to Eastern Karelia. The other eight ad- 
visory opinions, the last reported opinion being rendered on July 23, 1926, 
relate, respectively, to the validity of contracts and leases of German settlers 
in Poland; the acquisition of Polish nationality by German settlers; the 
boundary question between Poland and Czechoslovakia; the monastery of 
Saint Naoum and the Albanian frontier; a construction of the Lausanne treaty; 
to the postal service in the free city of Danzig; to the dispute between Greece 
and Turkey concerning the expulsion of the Patriarch from Constantinople; 
and the last, as the first, relates to the international labor organization. 
These opinions were rendered at the request of the League of Nations in 
order to remove differences existing between members of the League. 


Now, the ten judgments rendered by the Court, while not so numerous, are 
more effective in that they determine the legal rights of the nations involved. 
Two judgments were rendered in 1923—the first, on August 17, related to the 
freedom of the Kiel Canal; and the second, on August 30, was between the 
Greek and the British governments with respect to Palestine concessions. 
The third judgment interpreted the treaty of Neuilly. This was a contest 
between the Greek and Bulgarian governments. It is conceded by all that 
this judgment averted a war between the Greeks and the. Bulgarians, and 
probably this one judgment saved enough treasure to the world to offset the 
cost of the Court for a thousand years. 


The fifth judgment related to Jerusalem concessions; the sixth and seventh 
judgments concerned the German interests in Polish Upper Silesia; and the 
eighth concerned Poland’s duty to make reparation for the seizure of nitrate 
factories at Charzow. 


The ninth judgment, between Turkey and France, would under other 
conditions have been the cause of a war. It determined that Turkey had the 
right to punish a national of France who had voluntarily entered her territory, 
for an act done in connection with a collision between vessels of the two 
countries, resulting in the death of a citizen of Turkey. 

The spectacle of the tribes of the desert; the dwellers of the cities; 
the Oriental; the Occidental; the peoples from the ends of the earth, wending 
their way to The Hague and there presenting their disputes to that great 
tribunal for determination, and then accepting the decrees as determinative 
of their rights, is the most unusual of any that man has so far witnessed 
The pronouncements of the Court are shown more respect than those of any 
other body since the days of the Oracles of Delphi. 
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The Court Modeled After the American Supreme Court 


Americans of all people should readily appreciate the work of the Inter- 
national Court, as it is modeled after our Federal Supreme Court. A Court 
determining the rights and relations of sovereign states is the distinct gift 
of the United States to the realm of judicature, and is that part of our 
government which is most highly respected by all classes of our citizenship. 
The decrees of no other national court in the world today have the same 
weight as those of our Supreme Court, yet it met six times before a case was 
presented to it for review. Judged by that the International Court of Justice 
is making rapid progress in its service to mankind, for within less than seven 
years it has rendered twenty-three decisions. 


The Court in Accord with American Philosophy 


The Court is in accord with American political philosophy and practice. 
Both the League of Nations and the International Court of Justice may 
have the form of a Latin, or Roman super-state, but an examination of 
them shows that their constitution is in accord with Anglo-American pro- 
cesses. Neither the Latin nor the Oriental world has ever been able to 
evolve a government of extensive jurisdiction that did not run to absolutism 
and soon come to regard itself as the source of power. However, the Anglo- 
Saxons and Anglo-Americans have made contributions to political science 
which permit a government of extensive powers that is compatible with the 
liberty of its constituent elements, whether they be individuals or nations. 


Conclusion 


Now what is to be America’s attitude in the future towards this instru- 
ment of international justice and order? Are we to sit supinely by and 
decline to assist the process we have put in operation, and leave to the war- 
weary peoples of Europe the task of maintaining order and upholding the 
civilization of the world? Are we, who for one hundred and forty-three years 
have advocated the pacific means of settling disputes, to decline to lend our 
hand now when the opportunity affords itself, and when the dream of the 
ages is about to come true? 


Are we to do as the Anglo-Saxons did in 1775? They had evolved a 
government adapted to an island and developed an insular mind, but declined 
to expand further, and threw away the American continent. Shall we, who 
have now evolved a government, adapted to the needs of a continent, and 
developed a continental mind, decline to expand further, and throw away the 
opportunity of serving a world? 

The American government is simply the fruition of the efforts of the ages 
past. It is the phenomena which finds its meaning in the martyrdom of poli- 
tical and religious victims. It is the experimental stage compared to the 
older institutions of the world. Are we to regard the song of Wilson at the 
Peace Conference as the vesper instead of the matin of our international 
activities? Is it not our duty and privilege to take our stand by other 
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nations in the onward progress of the world? Have we reached that degree 
of perfection when we can tie ourselves to the status quo? 


What have we to fear? If we succeed, we lead the way in the progress of 
the future. If we fail, those who come after us will profit by our lesson. Life 
is progress, and unless we are to stagnate, America must go forward. Civili- 
zation is the re-adaptation of the inner to the outer life. Shall America tie 
herself to the idols of a century and a half ago, and decline to live in another 
world that is in the making? 


Let us rather take a more optimistic view, and accept our hopes as facts 
which indicate a different course. Let us find hope in the belief that America 
shall follow the example of Ulysses of old, who, after his wanderings at the 
close of the Trojan Wars, returned to his native land, there again in the 
presence of the fair Penelope, to wield the bow which was fashioned alone 
for his hands. May America return from her wanderings again to resume 
her position in international affairs. Then will the Court, which was fashioned 
by and for the American Hercules of the west, be wielded in such a manner 
as to guarantee that the civilization of the world will be based upon law and 
order, enforced and sustained by the administration of justice, guaranteeing 
to all nations, both great and small, equal rights and privileges through the 
medium of an International Court of Justice. 


THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


[Excerpts from address by Hon. Irvine L. Lenroot, of Wisconsin, in the United States 
Senate, December 18, 1925.] 

The fact is that this Court is American in its origin; and the general 
outline, with the exception of the election of judges, the payment of their 
expenses, and references to the League of Nations, was first proposed by 
American statesmen many years ago. It was first proposed at the first Hague 
peace conference in 1899, in President McKinley’s administration. 


At that time the United States presented a plan for a permanent court to 
The Hague conference. That conference did not provide for a permanent 
court, as we all know, although arbitrations were provided for, and there was 
created what was called a Permanent Court of Arbitration, but which, in fact, 
is not a court at all. 


At the second peace conference at The Hague in 1907, the United States 
again urged the creation of a permanent court of international justice. The 
second peace conference failed to provide such a court solely because the 
delegates could not agree upon the method of electing the judges. 


The powers and duties of the Court are defined by the statute creating 
the Court, and none others can be exercised. There is a mistaken idea quite 
prevalent that the Court is dependent not on the statute but on the covenant 
of the League of Nations for a part of its jurisdiction. In support of this 
contention it is said that the Court statute makes no mention of advisory 
opinions and that it is the covenant of the League which confers such juris- 
diction. The fact is that article 36 of the statute expressly provides that the 
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jurisdiction of the Court comprises all cases which the parties refer to it and 
all matters specially provided for in treaties and conventions in force. 

The covenant of the League is such a treaty or convention; and as the 
request for advisory opinions is a matter that is specially provided for in it, 
therefore, under article 36 of the statute, the Court has jurisdiction to render 
such opinions. But such jurisdiction is not confined to rendering advisory 
opinions to the League of Nations. If the United States and Great Britain 
should enter into a treaty and in it provide that either party might request 
an advisory opinion from the Court as to the interpretation of any clause in 
the treaty, the Court would without question have the same right to render 
an advisory opinion in that case ‘as has the League of Nations. 

We have a Pan-American union. Suppose we should provide by treaty 
between all of the states in the Western Hemisphere that with reference to 
some subject matter of that treaty the Pan-American union should have the 
right to request the World Court to render an advisory opinion. It would have 
the same right to do so that it now has to render an advisory opinion to the 
League of Nations. 

The statute establishing the Court is complete in itself and is the consti- 
tution of the Court. It can no more exercise powers not conferred expressly 
or by implication by that instrument than our Congress can exercise powers 
not conferred upon it by the constitution of the United States. 

The Court by its own action has conclusively shown its independence of the 
League of Nations. An advisory opinion was asked of it by the council of the 
League in a dispute between Russia and Finland. Russia was not a member 
of the League and declined to consent to the jurisdiction of the Court to 
render such advisory opinion. For that reason the Court declined the request 
of the League and refused to give the advisory opinion asked for. This is the 
familiar Eastern Karelia case, and sometimes is termed the fifth advisory 
opinion of the Court, though in fact it was not an advisory opinion at all in 
the ordinary sense, but an opinion giving reasons for refusing to comply with 
the request. 

While I am upon this point, this opinion conclusively determines that the 
United States, if it shall ratify this protocol, will not only not be bound in 
any way by any advisory opinion, but none can be rendered by the Court where 
our interest or our rights are the issue. 

True, it is said that the recent opinion in the Mosul case, pending between 
Turkey and Great Britain, in which the Court rendered its twelfth advisory 
opinion a few weeks ago, modified this opinion; but a reading of that opinion 
shows conclusively that there is absolutely nothing contradictory between the 
holding in that case and the holding in the Eastern Karelia case, because that 
question was not in any way involved in the Mosul advisory opinion. In that 
case Turkey had submitted to the jurisdiction of the council, and, in fact, it 
did not object to the jurisdiction of the Court, so far as parties were con- 
cerned, basing its objection on the ground that the dispute was not one 
judicial in nature, but was a political question. The Court examined that 
question and found that the dispute was judicial, involving, and involving 
only, the interpretation of a treaty. 
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I therefore submit that it cannot be successfully contended that the Court 
is not an absolutely independent body, as all courts of justice should be. I 
submit, further, that the only effect of a contention that it is not an inde- 
pendent body would be to impugn the motives of the men who have been 
elected as judges of this Court, and assume that they would violate their 
oaths of office and serve the nations of which they happen to be citizens or 
subjects, rather than to follow and declare the law. 

It is said by some of our opponents that we now have a world court in the 
Court of Arbitration at The Hague, and that no other is necessary. The 
answer is that the so-called Court of Arbitration at The Hague is not a court 
at all. It is nothing but a panel from which arbitrators may be chosen. These 
judges have no fixed tenure, and there are no rules laid down with reference 
to their conduct, except as to procedure. They can no more be called a court 
than a panel of jurors, drawn as they are drawn everywhere in the United 
States, can be called a court. 

The Court could never pass upon the Monroe Doctrine, immigration, the 
settlement of foreign debts, or any other question affecting our rights and 
interests without our consent. 

True, there is an optional clause which, if accepted by any nation, will 
confer compulsory jurisdiction upon the Court in certain matters; but that 
clause must, to be binding, be accepted separately and in express terms, and, 
as it is not proposed that the United States accept the clause it is not material 
to our discussion. 

Without going into detail further, and in concluding my remarks, it may 
properly be asked if we adhere to the Court what obligations will be imposed 
upon us by so doing. I answer just one—the payment of our proportionate 
share of the expenses of the court—which will amount to about $35,000 per 
year. There is no other obligation whatever incurred; absolutely none. While 
this is clear to me on the face of the statute, the proposed reservations remove 
any possible doubt on that subject. There is no obligation upon us to enforce 
the judgments of the Court, for no sanctions are provided for in the Court 
statute, and the only enforcing power is that of public opinion. Of course, if 
we in any particular matter agree to the submission of a case to the Court, 
we will be morally obligated to abide by the judgment. 

In this connection it is urged by some of the opponents that article 13 of 
the covenant of the League of Nations, because it provides for sanctions for 
the enforcement of the decisions of the council, and the amendments which 
have later been made but which, I believe, have not as yet been ratified, of 
decisions of the court, that that is an insuperable objection to our adhering 
to the statute. Again I say the covenant of the League of Nations is nothing 
but a treaty—a treaty in this case between 55 nations. If any 2 or 50 nations 
desire to agree among themselves that they will assist each other in enforcing 
a decision of the Permanent Court of International Justice where there has 
been default upon the part of a nation that has voluntarily submitted to it, 
it is none of our business. Certainly we could not be affected unless we had 
submitted a case to the Court and after submitting it refused to be bound 
by its decision. 
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Next, if we may be asked, what benefits will we receive if we adhere to 
the Court? Frankly I answer, none, except as we are interested in the peace 
of the world, and this is a step in the direction of peace—a short step, I 
admit, but it is in the right direction. The Court is open to us now to the same 
extent that it will be if we join it, so we gain no direct material advantage 
by so doing. There is one indirect advantage in our having the right to 
participate in the election of judges of the Court which we do not now have, 
and, so participating, it will help to insure the continued high character and 
ability of the men selected as judges. 

We should adhere to the Court because we will thereby give the endorse- 
ment and encouragement of the most powerful nation in the world to an 
instrument for peace. Without the World Court the small and weak nations 
of the world must submit to the decision of disputes by political representa- 
tives of powerful nations, to arbitration, or fight. There is no forum of justice 
in which their cases may be tried. To illustrate. Germany is disarmed and 
helpless from a military standpoint. In disputes with other nations she must 
submit to the decision of the League of Nations, a political body, to arbi- 
tration; or to the World Court, a judicial body, whose judges are elected 
without regard to nationality. She must do one or the other of these things 
or fight. She cannot make war, and it is therefore no wonder that Germany, 
although not yet a member of the Court, has participated in cases before it 
to a greater extent than any other power. This because in this forum right is 
greater than might, and it is the only international body in existence where 
this is true. 

I do not doubt that before this debate is concluded we will be asked 
many, many times, What can the Court do to prevent war? They will un- 
doubtedly ask us to point to some war that has occurred which in our opinion 
could have been prevented by the existence of such a court as this. I am not 
one who believes that any formula can abolish war or that any declaration 
that war shall be a crime and outlawed can abolish war. I am not one who 
believes that any instrumentality that may be set up by all the nations of the 
world can itself abolish war. There is only one way, in my judgment, that 
war can be abolished in this world, and that is through the people of the 
different nations of the world instead of having suspicion and distrust and 
hate toward each other, supplanting those sentiments by feelings of friendship, 
accord, and good will. 

Now, how ‘do those feelings, those sentiments of hate, occur? If a nation 
desires, because it is powerful and strong, to acquire additional territory, or 
desires to exploit a weaker people and has no regard for the public opinion 
of the world, I frankly admit that the Court could not prevent war upon the 
part of such a nation. But how are those feelings of hate and distrust and 
suspicion created? Oftentimes we have to go back a long way to find the real 
primary cause of a war. It may be found in some little interpretation of a 
treaty causing irritation between two peoples, which, if left undecided, may 
go on and on, exactly as in the human system one may have a scratch upon 
the skin. Properly taken care of, the scratch will be cured within a day or 
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two, but left without attention it may become a festering sore, septic poison- 
ing may set in, and the patient dies. 

Exactly so with natidhs. We may have this cause of irritation and 
unfriendliness reaching way back to some trivial matter that a court of 
justice could decide, just as this Court has in many cases in its advisory 
opinions and in its judgments. It has decided these cases which, perhaps not 
of major importance in themselves, if left undecided would have caused a 
constantly growing bitterness between the nations, whereas in every case 
except one—the recent case of Turkey—the opinions and the judgments of 
the Court have been accepted by all the nations involved. 


In conclusion, this statute, as I have said, is an instrument for peace. It 
may not do very much but it is an instrument to which the nations may 
appeal and have a settlement of petty quarrels, if you choose, that unless 
settled may ultimately lead to war. This Court is a body that at least promises 
something in the future toward world peace, and as such, in my judgment, it 
should have the endorsement of the United States of America. That we -are 
interested in the peace of the world no one can deny. More than 50,000 
graves of American boys in France, 200,000 ex-service men crippled and 
shattered in health, and an internal indebtedness of $20,000,000,000 loudly 
proclaim the interest of the United States in the peace of the world. 


THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


[Excerpts from address delivered by Charles Evans Hughes, former Secretary of State, 
before the meeting of the New York State Bar Association at New York City, 
January 22-238, 1926. Carried in the Proceedings, of the Association 
for 1926, pages 333-43] 

The United States has not simply espoused the cause of arbitration, but 
has strongly desired the establishment of a permanent international court. 

Under the Hague convention, where provision is made for a panel of 
arbiters, the choice of the umpire depends upon agreement between the parties 
to the controversy. But if they cannot agree, they are to designate govern- 
ments who are to endeavor to agree for them, and if, finally, there is no 
agreement, the choice is made by lot. In other words, if the United States 
cannot come to an agreement as to the umpire, his selection, which is the vital 
point in the arbitration, is turned over to others. Contrast that course with 
the opportunity to submit a controversy to a bench of impartial judges of the 
highest competency and impartiality, continuously in session, selected at a time 
of life when they have no ambition but to serve the interests of justice and 
to devote the remainder of their days to that highest of all causes. 


It is perfectly apparent that it is for the interest of the United States to 
support such a permanent court, and instead of turning over the selection of 
the umpire who is to decide the case to some other power or powers when an 
agreement cannot be reached on the umpire, to resort to such a tribunal. In 
my opinion the interests of the United States as a practical matter will be 
much safer in supporting and resorting to such a tribunal than in depending 
upon arbitrations under our present arbitration agreements or even under 
the Hague convention. 


60 University or NortH CarRoLina 


It should be noted that the election of judges is not by the assembly of the 
League alone, or by the council of the League alone, but by the concurrent 
action of both bodies, each acting in this matter through a majority. The 
result is that all the powers, great and small, approximately fifty in number, 
vote in the assembly, and as the smaller powers greatly outnumber the great 
powers in the assembly its choice may fairly be taken to be the choice of 
the smaller powers. On the other hand the vote of the council where the great 
powers are members and dominant may fairly be regarded as showing the 
choice of the great powers. 


Thus by concurrent action of both bodies, through a majority of each, you 
have a selection of judges by approximately fifty states acting so as to give 
the great and small power respectively a check on the action of each other. 


Probably no plan could be devised which would so fully insure the selection 
of an impartial, learned, independent bench. The judges who emerge as the 
final choice in such a method of election will, it may be assured, be men of 
such probity, of such distinction of character, of such reputation for their 
learning, that their qualifications as judges are assured. Such men, to have 
attained the reputation which would bring them within the field of selection 
would be men of full maturity, whose active life has recommended them for 
the office. They go on the bench secure in their tenure and looking forward to 
a long term, with a possible re-election, which practically means the rest of 
their active lives. 

The statement is sometimes made that the United States ought not to 
submit its controversies to citizens of other nations. But who is to decide 
controversies to which the United States is a party? Our people cannot expect 
to be judges of their own cases. If such international controversies are to be 
settled, when they admit of judicial settlement, by judicial methods, then we 
must expect to have them settled by foreigners. They will be settled by 
foreigners as umpires under agreements of arbitration, and, as I have said, by 
umpires chosen for us, when we cannot effect an agreement, by other powers 
designated for that purpose. How much better if we are to have judicial 
settlements to have our controversies decided by a bench of jurists selected 
with the greatest care for a continuous judicial duty. 


Of course we should have the right to participate in the selection of 
judges, and our participation, both in the vote of the assembly, and in the 
council, as electoral bodies, will further tend to safeguard the selection. We 
start with the Court as at present constituted, of the most distinguished men, 
against whose character and impartiality I have heard no point of objection 
made. The election of their successors as vacancies occur is safeguarded by 
the method of selection, as I have said, and will be further protected by our 
participation in it. 

The real question is whether we desire judicial settlement of our disputes, 
which are open to such settlement, and which we are unable to adjust by 
methods of diplomacy. To say that we are not, is to reverse the American 
policy of a hundred years. 
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If we desire judicial settlement, why should we not wish a permanent 
court? I say, why should we not wish it in our own interest, as well as an aid 
to the general peace. 

We cannot establish a permanent court of our own. It must be established 
by the nations of the world. Whatever may be said of the League of Nations, 
we must deal with the states which are members of the League, if we are to 
have an international court. You do not escape the necessity of dealing with 
the states which are members of the League by objections to the League. The 
point is, that these states, comprising almost all the states in the world, are 
those which must establish a Permanent Court, if we are to have one at all either 
with our assistance, or without our assistance. Why should we not give our 
assistance in maintaining such a court? There is nothing about the selection of 
the judges, if we participate in it, or about their functions or their qualifica- 
tions or their independence that we can properly question. 

I know a great deal is said about advisory opinions, and I am glad to note 
the safeguards which the Permanent Court has established in relation to the 
giving of such opinions. 

The statute establishing the Court provides that the decisions of the Court 
have no binding force except between the parties and with respect to the 
particular cause decided. Advisory opinions would not in any event be binding 
upon us unless we invited them. I do not apprehend that we stand in any dan- 
ger from advisory opinions; but if we need any protection in that regard it is 
easier to obtain it by supporting the Court and exercising our influence in 
the maintenance of appropriate judicial standards, than by standing aloof. 

In any event, we shall not be bound except where we consent to be bound, 
and our submission of any matter to the Court will be entirely voluntary. 

No other permanent court will be established. The establishing of this 
Court, supported by almost all the nations except ourselves, and awaiting our 
support, is the fulfillment of the cherished hope of this association, which 
espoused the cause of the Permanent International Tribunal long before others 
were giving it serious consideration. The United States cannot maintain its 
profession of a desire for the peaceful settlement of disputes, and reject the 
means at hand to achieve such settlements. 

It is said that we should not adhere to the International Court unless there 
is international law for the Court to apply. But we have a body of inter- 
national law to be applied. We have principles that may be used in the inter- 
pretation of international treaties. What is the law that arbitrators are to 
apply? Are we to dispense with international arbitration awaiting the modifi- 
cation of international law? Where there are legal principles to be applied 
we desire arbitrators to apply them and not to be guided by rule of thumb. 
And if arbitrators are to apply the principles of law so far as they exist and 
to develop the law by such applications why should we not desire a permanent 
body to give us greater consistency of interpretation and the continuity of 
action which aids in the development of the law? 

Our greatest jurists in the past long before the controversy over the 
League of Nations sought this end. We should not allow the controversy to 
blind our eyes to the importance of this end. If the United States is to 
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protect its interests adequately by securing the best possible means of dis- 
posing of the controversies to which it may be a part, as well as aid the general 
peace by promoting the proper disposition of the controversies of other parties, 
we should welcome the opportunity to give our adherence to the protocol 
establishing the Permanent Court of International Justice. 


STATEMENT BY DR. LOWELL 


[Statement of Dr. A. Lawrence Lowell, President of Harvard University, on behalf 
of the World Peace Foundation at the Hearings on the Permanent Court 
of International Justice before a subcommittee of The Senate 
Committee on Foreign Relations, Sixty-eighth Congress, 
first session, April 30, 1924.] 

The civilization to which we belong, the Anglo-Norman civilization, is due to 
the courts. Really the political conditions in England were brought about by 
the courts. It was the judges in eyre of the Norman and Angevin kings that 
made our present civilization. It was they that built up the common law. The 
idea of legislation was a much later thing. 

Really that which marks the central basis of any civilization—that is, the 
common ideas of men of how they should behave and how they should treat 
one another, which is, after all, the basis of the whole social fabric—comes to 
us first through the courts. Legislation is a much later thing, and the executive 
power is, except so far as it was a military power, a much later thing. Our 
civilization is based on the decisions of courts of the rights of man to man. 

We have told the world over and over again that we wanted a court of 
justice. The rest of the world has hesitated and gone slowly. Now, why should 
we change our mind about it? If this particular Court is acceptable—and I 
will come to that later—why should we change our mind about it? Is it because 
we have grown so large that when we were little we wanted a court, and that 
now that we have become one of the most powerful nations in the world we do 
not want a court? That is not the position this country has taken or the 
position it ever will take. This country has always taken the position that we 
wanted to protect the weaker countries as much as the stronger ones. 

Of course the objection is made, and as far as I can see as I talk to people 
the only serious objection that is made, is that this Court is somehow part of 
the League of Nations. I am in favor of joining the League of Nations, always 
have been. That is my particular creed, but I do not think this has anything 
to do with joining the League of Nations. I do not think this involves it. 
People say, if you take this step, you will take another. I do not think that 
follows. I do not think we shall take any more steps unless we want to. The 
time may come when we want to, but that is independent of this. 

Now, what is the connection of this body with the League of Nations? Let 
me say simply this: If this Court were an agent of the League of Nations 
I should not believe in any state joining it whether in the League of Nations 
or not; and if it had administrative functions I should not believe in joining 
it. I do not believe, perhaps because I am an American lawyer, in a court 
which mixes judicial and administrative functions. This court does not mix 
judicial and administrative functions. If it had a lot of functions connected 
with the League I think that it would be a dangerous thing, and an unfor- 
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tunate thing, simply because it would not be really a judicial court. The only 
connection it has in that way is that it is empowered to give answers to 
questions put to it by the council of the League. Now, I think that is a purely 
judicial function. 

In the commonwealth from which I come there is a similar provision, that 
the Supreme Court shall give advice to the governor or the legislature on 
particular questions of law on important occasions, and I remember on one 
occasion a governor who was not very wise, asked for advice on a question 
that was not a question of law, but it was an important occasion. The court 
replied to him that it must be both a question of law and an important 
occasion. 

That is what this tribunal did in the case of that dispute between Finland 
and Russia. They said they were not going to give an opinion unless the 
question was properly brought before it; they were not going to act as the 
agent of the League to advise it on questions of policy. 

If we believe, as I believe myself Americans do, that there ought to be a 
permanent court of some kind, I do not think it would be possible to construct 
one which would on the whole be more satisfactory as a court, which would 
be farther removed from the control of all governments, from the control of 
any organization, call it the League of Nations or anything else, than this 
tribunal. 


THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


[Excerpts from President Calvin Coolidge’s annual message to Congress, 
December 8, 1925.] 

Pending before the Senate for nearly three years is the proposal to adhere 
to the protocol establishing the Permanent Court of International Justice. A 
well-established line of precedents marks America’s effort to effect the estab- 
lishment of a court of this nature. We took a leading part in laying the 
foundation on which it rests in the establishment of The Hague Court of 
Arbitration. It is that tribunal which nominates the judges who are elected 
by the council and assembly of the League of Nations. 

The proposal submitted to the Senate was made dependent upon four 
conditions, the first of which is that by supporting the Court we do not assume 
any obligations under the League; second, that we may participate upon an 
equality with other states in the election of judges; third, that the Congress 
shall determine what part of the expenses we shall bear; fourth, that the 
statute creating the Court shall not be amended without our consent; and to 
these I have proposed an additional condition to the effect that we are not 
bound by advisory opinions rendered without our consent. 

The Court appears to be independent of the League. It is true that the 
judges are elected by the assembly and council, but they are nominated by 
the Court of Arbitration, which we assisted to create and of which we are a 
part. The Court was created by a statute, so called, which is really a treaty 
made among some 48 different countries, that might properly be called a 
constitution of the Court. This statute provides a method by which the judges 
are chosen, so that when the Court of Arbitration nominates them and the 
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assembly and council of the League elect them, they are not acting as instru- 
ments of the League, but as instruments of the statute. 

This will be even more apparent if our representatives sit with the members 
of the council and assembly in electing the judges. It is true they are paid 
through the League, but by the countries which are members of the League, 
and by our country if we accept the protocol. The judges are paid by the 
League only in the same sense that it could be said that United States judges 
are paid by the Congress. The Court derives all its authority from the statute 
and is so completely independent of the League that it could go on function- 
ing if the League were disbanded, at least until the terms of the judges 
expired. 

The most careful provisions are made in the statute as to the qualification 
of judges. Those who make the nominations are recommended to consult with 
their highest court of justice, their law schools and academies. The judges 
must be persons of high moral character, qualified to hold the highest judicial 
offices in that country, or be jurisconsults of recognized competence in inter- 
national law. It must be assumed that these requirements will continue to be 
carefully met, and with America joining the countries already concerned it is 
difficult to comprehend how human ingenuity could better provide for the 
establishment of a court which would maintain its independence. It has to be 
recognized that independence is to a considerable extent a matter of ability, 
character, and personality. Some effort was made in the early beginnings to 
interfere with the independence of our Supreme Court. It did not succeed 
because of the quality of the men who made up that tribunal. 

It does not seem that the authority to give advisory opinions interferes with 
the independence of the Court. Advisory opinions in and of themselves are 
not harmful, but may be used in such a way as to be very beneficial because 
they undertake to prevent injury rather than merely afford a remedy after 
the injury has been done. As a principle that only implies that the Court shall 
function when proper application is made to it. Deciding the question involved 
upon issues submitted for an advisory opinion does not differ materially from 
deciding the question upon issues submitted by contending parties. Up to the 
present time the Court has given an advisory opinion when it judged it had 
jurisdiction, and refused to give one when it judged it did not have juris- 
diction. Nothing in the work of the Court has yet been an indication that this 
is an impairment of its independence or that its practice differs materially 
from the giving of like opinions under the authority of the constitutions of 
several of our states. 

No provision of the statute seems to me to give this Court any authority to 
be a political rather than a judicial court. We have brought cases in this 
country before our courts which, when they have been adjudged to be political, 
have been thereby dismissed. It is not improbable that political questions will 
be submitted to this Court, but again up to the present time the Court has 
refused to pass on political questions and our support would undoubtedly 
have a tendency to strengthen it in that refusal. 

We are not proposing to subject ourselves to any compulsory jurisdiction. 
If we support the Court, we can never be obliged to submit any case which 
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involves our interests for its decision. Our appearance before it would always 
be voluntary, for the purpose of presenting a case which we had agreed might 
be presented. There is no more danger that others might bring cases before 
the Court involving our interests which we did not wish to have brought, after 
we have adhered, and probably not so much, than there would be of bringing 
such cases if we do not adhere. I think that we would have the same legal or 


moral right to disregard such a finding in the one case that we would in the 
other. 


If we are going to support any court, it will not be one that we have set 
up alone or which reflects only our ideals. Other nations have their customs 
and their institutions, their thoughts and their methods of life. If a court is 
going to be international, its composition will have to yield to what is good 
in all these various elements. Neither will it be possible to support a court 
which is exactly perfect, or under which we assume absolutely no obligations. 
If we are seeking that opportunity, we might as well declare that we are 
opposed to supporting any court. If any agreement is made, it will be because 
it undertakes to set up a tribunal which can do some of the things that other 
nations wish to have done. We shall not find ourselves bearing a dispro- 
portionate share of the world’s burdens by our adherence, and we may as 
well remember that there is absolutely no escape for our country from bearing 
its share of the world’s burdens in any case. We shall do far better service to 
ourselves and to others if we admit this and discharge our duties voluntarily, 
than if we deny it and are forced to meet the same obligations unwillingly. 


It is difficult to imagine anything that would be more helpful to the world 
than stability, tranquility, and international justice. We may say that we are 
contributing to these factors independently, but others less fortunately located 
do not and cannot make a like contribution except through mutual cooperation. 
The old balance of power, mutual alliances and great military forces were 
not brought about by any mutual dislike for independence, but resulted from 
the domination of circumstances. Ultimately they were forced on us. Like all 
others engaged in the war, whatever we said as a matter of fact we joined an 
alliance, we became a military power, we impaired our independence. We have 
more at stake in avoiding a repetition of that calamity. Wars do not spring 
into existence. They arise from small incidents and trifling irritations which 
can be adjusted by an international court. We can contribute greatly to the 
advancement of our ideals by joining with other nations in maintaining such 
a tribunal. 


THE WORLD COURT 


[Excerpts from address by President-elect Herbert Hoover before the annual con- 
vention of the National League of Women Voters, Des Moines, Iowa, 
April 11, 1928. Carried in International Conciliation, No. 126, 
pages 3870-79, May, 1923.] 

America at no time has ever diminished its interest in the prevention of 
war in the world. It was an aspiration of America of long before the last war, 
and it was a hope of this war itself that it should be the end of wars, that 
it should never occur again. Whatever the differences of opinion on method of 


solution of the world problem may be, we have never abandoned resolution to 
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take such steps as experience and wise statesmanship may perfect to these 
purposes. It is in progressive organization of this purpose that the joining of 
the Court is proposed. 


The International Court is to deal in a judicial way with questions which 
arise under international treaties, and under established international law; 
to provide a place where judgment may be given on the merits of a great 
multitude of questions for the settlement of which there has hitherto been no 
process except negotiation or their reference to arbitration. And too often in 
the past, it has been this process of direct negotiation which, beginning calmly 
enough, has generated friction, friction in turn has led to distrust, distrust 
to hate, and finally hate has led to danger and sometimes to war. 


The establishment of the Hague tribunal was a great step in eliminating 
these frictions, but it has the demerit of all arbitration in that each party 
appoints not an arbiter but a representative, who in the presence of an inde- 
pendent party proceeds to a negotiation and ultimately a compromise. If we 
were to review the great bulk of arbitral settlements which we have made 
during the many past years, we would find that their solution has been found 
by compromise rather than by building up a body of principle for the more 
permanent establishment of international relations. It is through the growth 
of law that replacement of might must be established. 


It is true that some of the other nations, in joining this Court, have joined it 
in a slightly stronger degree. These other nations have been moved either 
because they have greater faith in the processes of international co-operation 
than America is able to show in its present mood of distrust, or else because 
harsh suffering has made them more fearful to the menace of war. 

But the adhesion which President Harding proposes to the International 
Court is strictly limited by carefully drawn stipulations which will no doubt 
be fully considered by the Senate. All we do if we ratify President Harding’s 
proposal—all the promises we make—the only obligations we take are these 
and only these: We promise to pay a share of the running expenses of the 
Court, a matter of less than $40,000 a year; and we promise to take part with 
forty-six other nations in the choosing of the judges. The judges are men of 
international reputation who sit nine years and are freed of all prejudices 
except to maintain principle and law. 


Wisdom does not so much consist in knowledge of the ultimate; it consists 
in knowing what to do next. Frequently those who contribute most to destroy 
good causes are those who refuse to work day by day within the field of 
practicable accomplishment, and who would oppose all progress unless their 
own particular ideas be adopted in full. Progress in the world must come about 
through men and women of high aspirations and high ideals. But no less must 
its real march be achieved through men and women whose feet are upon the 
ground, whose proposals are devoid of illusions, and above and beyond all 
that are within the practicability of day to day statesmanship. 

To sum up, this is one more and an essential step on the road of funda- 
mentals to all real peace, and that is the maintenance of good will through 
the elimination of the causes of war. 
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To attain universal peace is indeed one of the great ideals before humanity. 
It is never wrong to recall that not only moral degeneration and the loss of 
life flow from war, but that the delicate machinery of social organization, of 
production and commerce upon which our civilization is founded, cannot stand 
such a shock again. There can be no confidence as to the continuity of our 
civilization itself unless we can build up preventive safeguards. In our 
generation we need no emphasis by survey of the grief in millions of homes 
from the last war, the miseries of famine and anarchy, the revolutions that 
have swept many countries and threatened others, the lowered standards of 
living, and the more terrible possibilities of a future war through the advance- 
ment of science—to warrant any of us submitting to the condemnation as 
idealists if we can but build a little of the road to peace. 


THE SIXTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


[Excerpts from an article by Manley O. Hudson, of the faculty of the Harvard Law 
School, in The American Journal of International Law, Volume 22, 
page 1, January, 1928.] 

The sixth year of the Permanent Court of International Justice has been 
busy and fruitful. The judges have been kept continuously at The Hague from 
the beginning of the twelfth (ordinary) session on June 15, 1927, to the end 
of the session on December 16, 1927. During the year the Court has handed 
down four important orders, four judgments, and one advisory opinion. The 
following countries have been involved in cases or questions before the court 
during this period: Belgium, British Empire, China, Danzig, France, Germany, 
Greece, Poland, Rumania, Turkey. The extent to which the Court has been re- 
sorted to in six years is the best proof that it is filling a need in the inter- 
national life of our time. Whereas, in the course of its first six years, the Su- 
preme Court of the United States handled but twelve cases, the Permanent 
Court of International Justice has now given eleven judgments and fourteen 
advisory opinions. Such a record seems to presage a useful role for the court in 
the future. It has now become so imbedded in the world’s treaty law that it 
would seem very difficult for the world ever again to be without it. In six years 
it has made significant contributions to our growing international jurisprudence, 
some of the most important of which have been made during the last twelve 
months. 

Jurisprudence of the Court 


Each year since its creation, the Court’s jurisprudence has been enlarged 
by provisions in treaties between various countries, and at the end of each 
year the Court finds itself more deeply imbedded in the world’s treaty law. 
On August 31, 1927, the protocol of signature had been signed by fifty-two 
states or members of the League of Nations, of which forty had ratified. 
Germany deposited her ratification on March 11, 1927. The optional clause, 
providing for the compulsory jurisdiction of the Court in conformity with 
article 36, paragraph 2, of the Court’s statute, receives each year, also, a 
wider acceptance. On August 31, 1927, it had been signed on behalf of 
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twenty-five countries, and ratified (or ratification had been dispensed with) on 
behalf of seventeen countries. Such acceptance is in most cases for a period of 
years. 

The proposed signature of the protocol of signature on behalf of the 
United States of America, with certain reservations, still awaits consumma- 
tion, and little progress has been made during the course of the past year. 
Since the adjournment of the conference of signatories held in Geneva from 
September 1, to September 23, 1926, forty-four signatories have replied to the 
communication of the Secretary of State of the United States. Of these 
replies, twenty-one conform to the recommendation made by the conference 
of signatories; seven countries accepted the proposals of the United States 
without condition; and sixteen countries sent mere acknowledgements. 


SHOULD ENTER THE WORLD COURT 
[Editorial in The News and Observer, Raleigh, N. C., December 9, 1928.] 


Mr. Coolidge is said to be in favor of action on the World Court. In 1924 
the platforms of both parties declared for the World Court. The Senate pro- 
posed reservations not acceptable and then the matter stopped. No attempt 
has been made to secure agreement and for months it has seemed to be doomed 
to forgetfulness. Nobody promised anything about it in the recent campaign. 
The Senate should act promptly and America should no longer decline to do 
anything real for world understanding. 


REFERENCES— NEGATIVE 


ADVISORY OPINIONS OF THE LEAGUE COURT 


[Excerpts from address by Hon. Wm. E. Borah, of Idaho, in the United States Senate, 
January 18, 1926.] 

I want to recur to the sole authority, as I see it, for these advisory 
opinions. There is nothing in the statute of the Court with reference to ad- 
visory opinions, and the statute has never been referred to or relied upon 
by the council of the League in asking the advisory opinions. So far as the 
practice thus far developed in the history of the World Court is concerned, 
the council relies entirely upon the terms of the covenant itself. The League 
claims the right to ask for advisory opinions by reason of the covenant of the 
League of Nations, not by reason of the statute of the World Court. 

“The Court shall be competent to hear and determine any dispute of 
an international character which the parties thereto submit to it.” That may 
be considered as covering the arbitral powers of the Court. Then follows 
this: “The Court may also give an advisory opinion upon any dispute or 
question referred to it by the council or by the assembly.” 

The last sentence is the sole authority for the jurisdiction of the Court 
with reference to advisory opinions, as I understand the covenant and the 
statute, and it will be observed in all the cases where the council has asked 
for advisory opinions they have cited and relied upon this provision alone 
for their authority to call for them. 

Any question, whether legal or political, may be referred to the Court 
so far as the latitude of the language of the covenant would authorize. There 
were masters of the English tongue and masters of the French tongue at 
Versailles. They were not inept or inadequate in their use and power of 
language, either of the French or of the English, and it is significant, and 
we shall see the significance of it as we proceed in the debate, that instead 
of saying that the Court may also give an advisory opinion on any question 
of international law or on any question growing out of treaties, they use the 


“an advisory opinion upon any dispute or question referred to it by 


language 
the council or by the assembly.” 

We will make a great mistake in measuring the powers and functions 
of the institution which we are asked to join if we do not understand perfectly 
that it has what are called arbitral powers, or, if you choose to call them, 
judicial powers, and that, aside and distinct from that, it is clothed with 
advisory and consulting powers, and that the institution which has the right 
to call for advisory opinions takes the position that in that respect it is its 
adviser and not a judicial body. 

That constitutes, to my mind, the really important question in the con- 
sideration of this all-important subject. I say very frankly that if the arbitral 
powers were the only powers conferred here, if the judicial powers were the 
only powers conferred, I should not detain the Senate one moment in the 
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consideration of the matter. If arbitral powers alone could be exercised and 
consent being necessary, I would be willing for my position to be recorded 
in my vote. But when I find that it has a distinct function, a separate 
and distinct power which it may exercise regardless of the parties concerned, 
regardless of the government concerned, and which a political institution may 
call upon for its advice and counsel, to my mind it is utterly absurd—I will 
not use that language either, because I know others who are equally sincere 
and who think otherwise, but to my mind it is inescapable that it creates 
a definite permanent association with a political institution which has the 
power to call for these advisory opinions. 


Let us proceed to the facts in the Karelian case. First bear in mind that 
the controversy was between Russia and Finland. Finland was a member of 
the League of Nations. Russia was not a member of the League of Nations. 
They had a controversy over what is known as the Treaty of Dorpat, made 
in 1920. The provisions of the treaty which were in controversy were articles 
10 and 11. These provided in a general way for the dispossession of the 
Karelian territory and for certain rights and privileges with reference to 
inhabitants of Karelia. Karelia had been territory over which Finland and 
Russia had been contending. At the time that the Treaty of Dorpat was 
signed Russia made a declaration. Finland claimed that that declaration 
constituted a part of the treaty. Russia claimed that the declaration was 
simply a declaration upon her part individually for which she only was 
responsible, a declaration with reference to her internal policy. 


So Finland and Russia came to a misunderstanding and engaged in a 
controversy with reference to the meaning of articles 10 and 11 and as to 
whether the declaration upon the part of Russia constituted a part of the 
treaty. It is not very material, so far as the proposition as I see it is con- 
cerned, to go into the details about the treaty. They will appear sufficiently 
to inform us as we read the discussion in the Court, and so forth, but I 
ask the Senate to remember that Finland was a member,jof the League and 
Russia was not; that when Finland asked Russia to arbitrate she declined 
to do it; that when the council asked that Russia become a member of the 
League under article 17 for the purpose of settling the controversy she 
declined to do it; and finally, when the matter was referred to the Court and a 
notice of the reference to the Court was given and sent to Russia, that 
Russia filed a rather extensive written protest against the Court or the 
League having anything to do with the matter. 


The record is clear and definite. We have, therefore, this exact condition 
of affairs, a controversy between a member of the League and a state 
which was not a member of the League; no contention, as in the case of 
Mosul, that there had been any acquiescence in jurisdiction upon the part 
of either the council or the Court, and a controversy with an outside nation 
entirely. Notwithstanding it was an outside country, and notwithstanding they 
had protested against the League or the Court having anything to do with 
it, I want the Senate to bear in mind that the council contended that in 
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the absence of the nonmember state, they had a right to call upon the 
Court for an advisory opinion concerning its interest. 


The matter was taken up and considered when Finland asked for the 
opinion, and it was determined that the exact question which Finland desired 
to arbitrate was the exact question upon which the Court was called upon 
to give advice and opinion after Russia refused to recognize the Court’s 
authority. In practical effect it was taking the advice and opinion of the Court 
in the absence of the party concerned. There could be no better demonstration 
of the fact that the council regards the Court as its adviser, as its counsel. 


This was the question submitted. It involved the interest of a state a 
nonmember of the League. It was submitted under article 14 of the covenant, 
not under the statute to which we are asked to adhere. We are asked to 
adhere to the statute, but the opinion is asked for under the covenant. It is 
the council of the League which makes jurisdiction and we are not a member 
of the council. If we were a member of the council we might prevent any 
particular request being made, but this jurisdiction is controlled by the 
League and not the statute. I am now dealing with the council and I con- 
tend that even if a question of immigration should arise and we should say 
it was a domestic question and of no concern to anybody except ourselves, 
the council would have a right, according to its contention, to ask whether 
a certain condition of affairs constituted an obligation or a duty upon the 
part of the council to act. 


The Court divided on this question. I have seen it stated and I have always 
understood that they divided 7 to 4, but I notice Judge Bustamante says in 
his book they divided 6 to 4. However, that is not very material. They divided 
7 to 4, we will say, against taking jurisdiction of the subject matter. The 
Court held, in brief, that the question submitted involved the entire dispute 
between Finland and Russia, and as Russia was not a member it could 
not be compelled to submit the dispute. It also held that the question involved 
other than legal questions. This, as I have stated, was a divided opinion. 
These are the holdings of the majority of the Court. 


The minority of the Court held to the effect that the duty to render an 
advisory opinion was obligatory; that they had no discretion about it; second, 
that they could take into consideration questions other than those which 
were legal; and third, that they might proceed regardless of the fact that 
the nonmember states had refused to consent to that jurisdiction. 


So we have this situation to begin with: first, the council, which is one 
of the electing bodies of the court, contends that it has the right to ask 
these questions notwithstanding the absent state refuses jurisdiction; and 
secondly, that four members of the Court have already agreed with that 
contention. We therefore have this proposition, that the council and four 
members of the Court contend that the function of the Court is purely that 
of advising, and that the consent of the nonmember state is not essential to 
jurisdiction, and, furthermore, that the Court has no discretion in the per- 
formance of that function; it must act when the council asks it to act. 
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I submit that it is but ordinary prudence to guard against a situation 
admitted to be perilous and admitted to be imminent by reason of the fact 
that it is a divided Court, and that the political body which controls the 
initiative upon the part of the Court is adverse to the view of the majority. 
After the case was decided it went back to the council where, it seems to 
me, is presented a very extraordinary record. After it went back to the 
council the representative for Finland in the League filed a brief or a 
memorandum. I feel justified in calling attention to that memorandum 
for the reason that it constitutes the basis of the proceedings of the council 
thereafter, as I understand, in that the report adopted by the council is, 
in fact, an approval of the principle announced in this brief. I ask the 
senators who are interested in this matter, therefore, to pay particular 
concern, whether they listen to me or whether they shall read what I say, 
to the language of the member of the League from Finland as to this 
decision of the Court. Finland took the position that the Court was wrong 
and that the council must not consent to be bound by an opinion although it 
itself had called for the opinion. 


Here in this history all the way through the Court is referred to as an 
organ of the League of Nations, and that was the basis upon which Finland 
claimed the right to ask for an opinion, notwithstanding the absence of 
Russia, because they said—I am not quoting the statement exactly—the 
organ of the League must be subject to the call of the entire system known 
as the League of Nations. 


The council passed a resolution, after the extended argument of Finland, 
to the effect that it must not be understood that they could not proceed under 
article 17 even to the extent of including the call for an advisory opinion in 
case the council sees fit to call for it. The council censures its counsel, its legal 
adviser, and rejects its opinion. That may be a court in Europe, but it is 
not a court in the United States. That may be a dignified position in the 
United States in the minds of some, but I am unable to accept it. 


As a résumé, what does this decision disclose? It discloses, first, that the 
sole authority in the contemplation of the council for the asking of advisory 
opinions is found in article 14 of the covenant. After the court had decided 
to the contrary by majority vote, the council still maintained that it had the 
right, in the absence of Russia, to call for an advisory opinion. It under- 
takes to overrule, to note its permanent disagreement with, the advice 
given it by the body which it had called upon to advise it. 


This view is already supported not only by the council but by four 
members of the Court, and the only protection we have against the proposi- 
tion is the assumption that there would be no change of view upon the part 
of the Court. There is, I venture to say, no belief upon the part of either 
the council or the Court that this question is now settled. 


Second, the council holds that the opinion may be requested upon matters 
other than legal matters. The Court decided, by a majority vote, that only 


Tue Wortp Court 73 


legal questions should be passed upon. The council contends that the authority 
covers all questions which it may see fit to submit, and with this view four 
members of the Court now agree. 

Third, the record discloses that an opinion may be asked for concerning the 
vital interests of a state which is not a member of the League or of the Court, 
but which protests against their jurisdiction. 

Fourth, that where the nonmember fails to come into the League the 
council may nevertheless call for an opinion upon the main dispute. 

If the council had called for an opinion merely upon the question of the 
authority of the council to proceed under its covenant, and it had been 
construing the covenant or the constitution, some argument might be made 
to maintain the soundness of the position; but bear in mind the council was 
calling for an opinion upon the question which was in dispute between the 
two parties, not as to the council’s authority, as in the Mosul case; not 
as to a construction of the covenant, as in the Mosul case; but the council 
was calling upon the Court to pass upon the main dispute itself. That 
position my friends, is also assumed and maintained not only by the 
council but by four members of the Court. 

Is it not rather an extraordinary proposition that after the council had 
seen fit to submit this matter to the Court, insisting upon submitting it in the 
absence of Russia, calling for the solemn opinion of the Court, after the 
opinion was rendered the council itself rejected the opinion and refused to 
abide by it? Human nature is human nature at Geneva and at The Hague, 
the same as elsewhere; and that means simply this and nothing more—that 
unless the Court’s opinions are satisfactory to the council it will not accept 
them, making the Court not only the adviser but the subservient adviser of 
the council; and that is what some members of the Court thought. 

We are submitting the interests and destiny of our country not to a 
tribunal whose obligations and whose functions and whose jurisdiction are 
defined by law, but we are submitting them absolutely to the discretion of 
11 men—yea, 6 men, because 6, or a majority, may render an opinion. 

We are submitting the matter to the discretion of six men, everyone of 
whom, in all probability, will have been reared under a different form of 
law, under different practice, and with a different conception of a court. 
We are submitting to six men who may be just as sincere and just as 
honest as those who differ from them when they say that the business of 
this Court is to advise and counsel and consult, and not to pass uyion 
matters as a judicial body, because in their countries that seems to be in 
some instances the practice. It will be noticed that with one exception the 
division here was between the Latin countries and the Anglo-Saxon countries. 

This council, which called for this opinion, and which disagreed with 
the Court; this council, which believes that the Court ought to be an ad- 
viser and counselor and not a judicial body; this council, which believes 
that in the absence of a state its interests may be passed upon by the Court— 
this council is the electoral body, or one of them; this is the body which 
selects the next body of judges, or one of them. It is believed to be of 
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supreme concern to Europe that they have an advisory court, that they 
have an institution which is to consult with them, and that they believe it 
so strongly that they pass a resolution which in effect condemns the Court, 
what effect do senators think it will have on the next election? 


We are not going into this Court, apparently, for a day, or a week, or 
a month, although that would be too long to suit me. We are going in, I 
assume, for all time, and here is the council, of which we are a member; 
here is the assembly, of which we are not a member, having already gone on 
record that this Court must perform the functions of a consulting attorney. 
Do senators think that will play no part in the next election of judges, when 
they come to be selected by these bodies? Will not these countries, which be- 
lieve that to be the proper function of the Court, naturally select judges who 
are in accord with their views? Would they be likely to select again Mr. 
Moore, who led in the effort to prevent the minority opinion in the Karelia 
case becoming the majority opinion? Even if they overlook the fact that 
Judge Moore really brought about the Karelia opinion, and secured the majority 
opinion, and in their desire not to offend the United States they elect him 
again, would they not see to it that two more judges are placed upon the 
bench with views of the council and the minority, and thus leave Moore and 
others believing as he does, in the minority? Let us not surrender our com- 
mon sense in dealing with this—we must know that this electoral body will 
seek out judges who have sound views, and sound views will be the views 
held by the electoral body. 


We cannot build for a day or for a week, and if our country ig to1pe 
involved, is to be a member of an institution which is to advise concerning 
the multitudinous affairs which may arise in Europe, certainly we ought to 
have some protection. Should not the United States have at least the pro- 
tection afforded by a provision that no advisory opinion shall be called for 
which concerns us without our consent? As it is now, such an opinion may be 
called for without our consent, although under the reservation it is said we 
will not be bound by it. Nobody is bound by it. It is the tremendous and stu- 
pendous influence which may be exerted behind the decision, in case it is 
favorable; in other words, the consequences of the decision, in which we are 
interested. I cannot conceive of the Senate of the United States being willing 
to leave the council the power to select the question, the power to submit the 
question, and leave to the council the electing power with reference to these 
judges, without at least putting in a reservation which will make it impossible 
to call for an opinion concerning the interest of the United States unless we 
consent that the opinion shall be submitted. 

We should bear in mind that the council is controlled by the great powers 
of Europe. England, France, Italy, and Japan sit permanently upon this 
council. Other nations may come in to fill up the quota, and sit temporarily, 
or for a specified time, but always sitting upon that council, with permanent, 
eternal vigilance, are the great powers in Europe. That council has the power 
to block any question which it does not want submitted. 
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If any question should arise in which Great Britain was concerned, and 
as to which she did not want an opinion of the Court, do senators think they 
could get any advisory question submitted to the Court? But the United 
States will not be there. She will have no voice in preventing an advisory 
opinion being asked for. She will have no voice in framing the question and 
putting it in such a way as to call for an opinion of the Court, as in the 
Mosul case, most likely to be beneficial. The United States will have no pro- 
tection against the initial steps toward these opinions or the form they shall 
take. 

We are taking a subordinate position in a matter which may be of the 
gravest concern to us. No one knows what different questions may be sub- 
mitted by the council in the years to come. No one knows how vitally the 
United States may be concerned in not having them submitted. If the question 
of immigration or any other question in which we might be interested, should 
be presumed to be brought up, the United States, a member of the Court 
but not a member of the council, ought to be consulted. 

It has been said that the Court thus far has resisted the influence of the 
council and the League. Well, it is somewhat as the Supreme Court of the 
United States said when it was construing the Northern Securities charter: 
it is not what this company under its charter has done; it is what under 
the charter they may do that is the menace. People do not seek the privilege 
to use power unless they expect sometime to use the power. It is not what 
has been done so much, although I think that is most significant, but what 
may be done, because the covenant says that any question may be submitted, 
and when we shall have become a member of the Court there will be all the 
more reason why they may insist that any question which the council sees 
fit to submit should be submitted, for the reason that we will be a member 
of the Court, and thereby presumably in a better position to protect our- 
selves than was Russia. 

I take it that undefined and unlimited power is contrary to the funda- 
mental principles of the American government. It will be remembered that 
when the Supreme Court of the United States was first organized there was 
submitted to them the inquiry as to whether they would render an advisory 
opinion concerning a certain matter, and the Court determined that it had 
no power to render advisory opinions. Suppose we should be considering a 
constitutional amendment authorizing the Supreme Court of the United States, 
upon the call of the President or the Congress, to render an advisory opinion. 
Is there a senator in this body who would for a moment consider a consti- 
tutional amendment which would authorize the President or the Congress to 
eall for an advisory opinion upon any question or any point in dispute? It 
would never get out of the committee. The ablest lawyers in the Senate would 
unanimously frame a law to the effect that only upon questions of law, 
and upon solemn occasions, could the Court be asked to deliver an advisory 
opinion. 

We are living under a written constitution—one people, with one destiny, 
involved in a common concern, and we would not think of giving the Congress 
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or the President power to call upon the United States Supreme Court for an 
opinion upon any question they might see fit to submit to it. But it is pro- 
posed here that with 11 judges, probably all of whom and almost surely 
10 of whom will have been reared under foreign laws and foreign institutions, 
the Court may be called upon to pass on any question or any point which 
the council or the. assembly may see fit to submit to it. There is no limit of 
power, save the will of the council and of 11 men. It is a government of men 
and not of law. It is international bureaucracy. It is the most ambitious 
scheme to place the interests of millions under the unbridled and undefined 
power of 11 men that I know of in all the efforts of the few to steal power 
from the many. 


THE WORLD COURT 


[Excerpts from remarks by Hon. Hiram W. Johnson, of California, in the United States 
Senate, January 19, 1926.] 


I am opposed to the entry of the United States in this Court with or 
without reservations. I am opposed to the entry into this Court— 

1. Because if the Court is what its proponents insist, our entry would be 
an idle and futile act; | 

2. Because we already have means at hand, with the right of selection, 
in The Hague Court for the peaceful determination of every controversy; 


3. Because joining the Court will inevitably take us into the League of 
Nations; 

4. Because if this Court has any efficacy I decline to submit American 
questions to foreign judges, a majority of whom may decide our fate; 


5. Because it violently wrenches this country from its American policy 
of 140 years and takes us finally into Europe’s political life; 


6. Because if behind the decisions of the Court are the sanctions of the 
League, joining the Court does not mean peace, but may involve us in 
Europe’s strife; and 

7. Because to join this court in the manner suggested, avoiding every 
question of consequence and asserting our aloofness whenever peace might 
be threatened by other countries would make us the poltroon among the 
nations of the earth. For this and other reasons, too, which it may be un- 
necessary to elaborate, I oppose the pending resolution. 

Tepidly I am interested in reservations, but only tepidly. I believe, as 
the eloquent senator from Idaho (Mr. Borah) said in his original address, 
that reservations, after all, will be of little consequence. I recall—oh, how soon 
we forget—I recall the struggle that we had to keep out of the League of 
Nations. I recall how reservations were presented of one sort or another 
during that momentous struggle. I also recall, as the senator from Idaho 
recalled only a few days ago, the words of Lord Grey when he said, “Let 
them come in with the reservations; after they are in they amount to nothing.” 
So, if I believed in those words of Grey—and I do—if I believed that, after 
all, we are merely in some degree modifying the wrong that we insist exists 
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in the Court, I could not give my acquiescence to reservations except, in 
frankness, for the purpose ultimately by indirection of defeating that which 
I believe should be directly defeated. 

Into every church, into every woman’s organization, into every quasi- 
public association, into little children’s schools the propaganda has been sent 
all in the sacred name of peace, all asserting, all insisting, that the only 
way that world peace can be brought about, the only method in which we 

can perform our moral duty to the world is for us to join this Court. 

That war is a wicked thing every man, of course, concedes. There is no 
normal man but that hates war. Every normal human being, to the limit 
of his ability, will endeavor to prevent war; but there are some things that 
are almost as wicked as war. A nation may fight a war, may even lose, and 
yet wax strong again. A nation may undergo all the agonies of war, and 
yet, with character untainted, again rise to great heights. But a nation whose 
character is corroded by hypocrisy and falsehood; a nation whose very essence 
and moral fibre are destroyed by insidious and false propaganda—that nation 
has no future at all; and what I cry out against is this propaganda, false 
in fact, that has been put over on the American people, and that has no 
jutification in the facts. 

I preach abhorence of war! but I preach with equal emphasis abhorence 
of pretense, cowardice, hypocrisy, and duplicity in our national life. Per- 
sonally I prefer a truculent d’Artagnan to a sniffing Pecksniff. I prefer that 
our people should understand; and in passing let me remark that those who 
are the proponents upon this floor of this measure have not indulged at all 
in the statements that have been made abroad in this land, and upon which 
the so-called public opinion of our nation has been founded. No man here 
insists that this is a measure which will prevent war. No individual cognizant 
of the facts will insist publicly, upon his own individual responsibility, that 
peace will result or that war will be prevented by this impotent Court. 

I realize that various reasons are suggested to us here for joining the 
Court. I have listened with deep attention to the remarks of the senator 
from Montana, and those of the senator from Wisconsin, both of whom 
minimized what the Court was, and undertook to demonstrate that it was 
nothing; and in that they admirably succeeded. Other senators on this floor 
have presented other reasons for joining the World Court. The senator from 
Illinois (Mr. McKinley), in his very brief but pithy address, said that we 
should join the World Court in order that we might sell our wheat, our 
corn and our hogs; and as I listened to him when he delivered that speech, 
I thought of the plight of the farmers of our country. I began to doubt the 
wisdom of the position I have maintained, and I began to see, in vision, the 
transportation of our wheat, our corn, and our hogs, across the ocean to 
Geneva, to be disposed of to the International World Court of the League 
of Nations. Perhaps the distinguished senator from Illinois has thus solved 
the entire farming problem of his territory and the territory contiguous to it. 

So it will be seen that upon this floor we have a variety of reasons for 
joining the Court. The senator from Montana says it is a feeble and a halting 
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step. The senator from Wisconsin says substantially the same thing. Neither 
of them—and I compliment each upon the fact—seeks in any degree to sub- 
stantiate the propaganda that has been put over upon the people of this 
land concerning this Court or concerning its ultimate efficacy. 

We are going into the Court not for the settlement of those controversies 
that we have with other nations at all. We are going into the Court because 
we are going to be taken finally into the League of Nations. It follows just as 
absolutely as night follows day. There can be no escape from it and, logically 
from the standpoint of the Leaguers, there should be no escape from it. If 
we are to go into European broils; if we are finally to destroy the policy 
that has been ours for 140 years; if this country now in 1926 is to alter the 
course that has made our country what it is and go into European politics, 
I prefer as an American with flag flying and head high to go in the front door, 
as America ought to go, and not to sneak to the side door or side entrance 
or to be shoved through a trap door into the League of Nations. So far as 
I am concerned I prefer that you shall take us in as we ought to go in if 
we are to go in. Why should you do otherwise? What are you doing to us? 
You gentlemen who want to take us into the League, what do you say we 
are going to do hereafter? 

What are we to do if we join the Court? The gentlemen who are pro- 
ponents of the Court say, “Nothing.” They say to us, “You are not bound when 
you enter the Court. You are bound to nothing at all. You get into the Court,” 
say they, “and then you stand aloof from it. You are not going in,” say the 
proponents of the Court, “to settle American questions, for already we have 
the mode of settling them.” They deny that we are going into the Court 
for the purpose of settling European questions. For what purpose are they 
going into the Court? Somebody errs; somebody is being fooled. Are we 
fooling the American people or are we fooling the people across the sea? 

It is a futile and an idle thing to say to us, “Go into this Court, stand aloof 
from every controversy, have nothing to do with that which may mean the 
peace of the world if it occurs across the sea.” That is exactly what the pro- 
ponents say to us. “Do nothing as a member of the Court and nothing can be 
done to you.” What kind of a position is this for the United States of 
America? We boast that we are the greatest nation on the face of the 
earth. We prate of our obligation to civilization and mankind. We tell of 
the things we have done in the past and those things we may do in the future 
in behalf of all humanity. Then we join the World Court, deny its juris- 
diction in anything pertaining to us, and hold ourselves aloof from any 
question that involves Europe, the one place on the face of the earth that is 
likely to engender war. 

Not so; not so at all. I would not have my country in any such position 
as that. If we go into the World Court, I would have my country perform 
its function and do its duty. Talk to me of moral obligations on the part 
of America to enter the court, and when we get in there deny that there 
is any moral obligation that rests on us in relation to any question under 
the sun! It cannot be that that sort of position will be maintained by us; 
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and if it were maintained by us we would be not only the laughing stock 
of the world, but we would be worse—we would be the poltroon of all the 
nations of the earth. We will go in, if we go in, and we will do our duty; 
we will do it fully, we will do it accurately, and we will do it no matter what 
the consequences may be. But to assert what these gentlemen assert in refer- 
ence to our attitude after we once go in is a position that no American should 
ever suggest for an instant that his country should take. 


Our people generally do not understand what the Court is. I found that 
out when wandering around the country, and you, doubtless have found it out 
too. What this Court is is little understood by those who pass their resolutions 
and who demand forthwith that we enter it for the sake of the peace of the 
world. 


Just visualize this Court with me for a moment. Just visualize it! We 
understand what a court is in the ordinary acceptance of the term. We be- 
lieve that our courts are maintained to remedy wrongs and to redress injuries 
and ultimately to administer justice. We understand courts of that sort. 
Assume that we reside upon a certain part of a certain street. Upon that 
street and next to us resides our neighbor. He is brutal. He is ruthless. He is 
cruel. He is grasping and he is avaricious. He is stronger than we are. He 
comes to us on some day when his passions are aroused and he appropriates 
a part of our property and, not content with that, he assaults us. We rush 
to the near-by court and we say to the judge who is there. “This neighbor 
of ours, brutal, ruthless, cruel, has assaulted us. This neighbor has appro- 
priated a part of our property. We want from your honor some measure of 
justice. We want our property returned and our injuries redressed.” The 
court says, “Will your neighbor come into court?” We answer, “Of course 
he will not come into court. He is the wrongdoer.” The court thereupon says, 
“T have no jurisdiction. Case dismissed.” 


That is exactly the thing they are asking us to join. That is exactly what 
the World Court is, expressed in homely language. No compulsory juris- 
diction has the Court. No process has it by which it can compel a wrongdoer 
to come before it and submit itself to its arbitraments. If a nation of Europe, 
drunk with its power, mad with its militarism, shall encroach upon the 
property of another nation of Europe, then it may be called into the great 
World Court of International Justice? Not a bit of it. All the wrongdoing 
nation has to do is to say, “I will not have anything to do with your Court,” 
and the case is dismissed. No longer is there anything that may determine the 
righteousness of the cause or redress the wrong that may have been done. 


Why, how many criminal nations do you think will come into the World 
Court after committing a criminal act? The great nations of the earth have 
denied it compulsory jurisdiction. We are going in under exactly the same 
idea, denying compulsory jurisdiction. What criminal nation encroaching 
upon the property of a weaker nation doing it harm by war or otherwise, 
will voluntarily submit its criminality to this so-called court? Ah, it is not a 
World Court; it is not a court at all. It will not make for peace in the world. 
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It cannot make for peace in the world. One of the chief proponents of 
the Court, in speaking concerning it or writing in the Christian Century, 
December 24, 1925, Mr. Manley O. Hudson, admitted frankly this fact. He 
said: 

“I cannot say that it has prevented any wars, nor that it will ever 
prevent any. I do not regard it as probable that nations would fight about 
the kind of legal questions which they are now willing to submit to the 
World Court.” 

A century ago in this city this question was threshed out before the 
American people. A century ago in this city came the representative of the 
great Russian Czar. Came he for the purpose of taking the new young 
Republic into the Holy Alliance. Came he here with instructions to tell our 
people how the War of 1812 had demonstrated that no longer could America 
hold her position of aloofness in the world, but that any strife in the future 
meant that America would be involved. 

I read the arguments of gentlemen upon the other side; I read those in 
the newspapers that are advocating this Court; and I see that they are 
based upon the same premise, the same argument, today that the Russian 
Czar based his argument upon 100 years ago in asking us to join the Holy 
Alliance. 

They say to us: “The World War has demonstrated that you must take 
part in world affairs. The World War has shown that no longer can there 
be strife on earth but that you are a party to that strife.” They say to us 
now: “This war has demonstrated that you cannot hold your position as 
you have held it in the past.” That was said to us 100 years ago. 

Oh, you upon this floor, read Doctor Cresson’s little work here on the 
Holy Alliance and the Monroe Doctrine. Read old John Quincy Adams’ words, 
then. Read Monroe’s utterances. Read of those who were our statesmen in 
that day, who then mapped out the course of the American Republic that we 
have followed ever since. 

I want to keep out of this mess, not because I say that we are better 
than the people abroad at all. I do not assert it in any respect. We are 
different from those across the sea. We are different from them. Here we 
have a melting pot that has not yet melted. Here we have different aspirations, 
different ideas, and different governmental policies from those people across 
the sea. There, between those nations, are shadowy boundaries which have 
been insufficient to stem the hatreds and the jealousies and the racial feuds 
of centuries. There, over across the sea, are united nationalities. Over here 
is a polyglot people. Take us over there into this Court and into this League, 
take us across the sea in this maelstrom, and you not only have your diffi- 
culties there and your partisanships over there, but you bring upon us here 
the ills of the national groups that yet reside in the United States of 
America. It is because of that, for one reason that I do not wish to dabble 
in that which we neither understand nor appreciate. It is because of that, 
for one reason, that I do not wish to go abroad and become a part of 
Europe’s political life. 
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Can you stamp out nationalism abroad? Not a bit of it! You can no 
more stamp out patriotism abroad than, thank God, you can stamp it out 
in some people at home. Patriotism there means nationality. Nationality there 
means much to them. They believe, across the sea, in more peoples, more 
lands. We want neither. We covet no more peoples, we ask no more lands. 
They believe in imperialism. We do not. We have a set of interests different 
from theirs. Why leave our soil to stand upon theirs? Over there they have 
one common purpose. Oh, face the realities, you gentlemen here! Do you not 
realize what the situation is? No man who comes out of Europe today but 
understands it and will tell it to you. No secret is expressed when I say, 
however they may snarl at one another across the sea and however they 
may make faces across their shadowy boundaries, there is a common feeling 
with them all, a feeling of jealousy, distrust, suspicion, and hostility to 
the United States of America. 


All over Europe that exists. You cannot deny it. Whenever a creditor 
presses his debtor, it results. Not only does it result in this instance from 
that source, but it results from many, many years and from many, many 
incidents. A creditor nation pressing every other nation in Europe of power 
and of standing, and then we go into a court composed of judges for these 
very nations! 


Nationalism you deny, in what terms you will, of this World Court. I 
have no disposition to say aught of ill concerning it or any man in it. 
Imagine the Italian judge, however, sitting upon that Court, rendering a 
decision against Italy and Mussolini, and then going back to Italy! National- 
ism there obtains—nationalism of a degree that perhaps we little compre- 
hend—and nationalism will persist to the dawn of the new era. 


In Europe since the war what do you observe? What is Europe since the 
war? What is it that has happened there? Are minorities cared for and 
weak nations protected; Not a bit of it! A military dictator in Spain sets 
aside civil power. In Greece a militarist sits in power, and his own sweet will 
is the measure of the law for the people of that territory. In Italy there is 
an absolutism such as modern times never before have seen. Into this, with 
the representatives of some of these nations upon the Court, you would take 
Uncle Sam, the creditor nation of the earth, and submit him to the judgment, 
perhaps, in same instances, of his debtors. 


I have heard of men in the past who were debtors submitting themselves 
to the judgment of their creditors. I never yet heard of a creditor—you 
may say it is an impossibility, but possibilities of every sort may arise—I 
never yet knew a creditor who submitted himself to the judgment of his 
debtors. 


Take the United States into the Court, thence into the League. I speak of 
going into the Court and into the League as one and the same thing, for 
I firmly believes that one means the other and that ultimately in the League 
we will find ourselves embroiled in exactly that which we were warned against 
in the days of the old debate and that which we then escaped. 


82 Universiry or Nortu Carouina 


I recognize the patriotism of the gentlemen on the other side of this 
chamber. I recognize that on this question it is no less fervid than my own. 
I recognize that they desire the right as I desire the right. Oh, pray with 
me to the God of Hosts, the God who makes the fortunes of men and settles 
the destinies of nations, in this hour of our need, to take the right road for 
the United States of America! 

Here we stand at the crossroads. Behind us is the illumined way that 
we have traveled for 140 years in the past. Behind us is this illumined way, 
every milestone marked by the blood of patriots and the wisdom of states- 
men who have gone before. Ahead of us are the beckoning hands of those who 
guided our country’s course along the road we have traveled these 140 years, 
traveled to our present eminence and our present greatness under the bless- 
ings of God. Let us continue upon that road in the days and hours ahead of us. 


THE WORLD COURT 


[Excerpts from remarks by Hon. James A. Reed, of Missouri, in the United States 
Senate, January 19, 1926.] 


It remains to be determined whether the proposition now before us makes 
for war or makes for peace; whether, if we should enter the Court, we will 
have more of peace or more of war; whether the United States, by abandon- 
ing its ancient policies which kept us at peace with the outside world for 
more than a century of time, will gain more of peace for herself by remain- 
ing aloof from the controversies of Europe and Asia, or whether she will gain 
more of peace by entering into every controversy of the world and sticking 
her nose into every dispute of humanity; and likewise whether we will gain 
more of national dignity, national honor, and national progress by signing a 
compact or entering into an organization which proposes to permit all of the 
rest of the world to interfere in American affairs. 

So that those who have tears may retire and shed them in privacy—tears 
for war, tears for widows and orphans. That is not the question here, save 
‘in the sense that if it can be demonstrated that the United States can safely 
enter the Court without impairment of her dignity and without impairment 
of her sovereignty and without danger to herself, then the World Court ought 
to be entered. 

If, upon the other hand, however, entrance to the World Court means 

entrance of the United States into the disputes of the world and the sending 
of our young men and our young women to die in foreign lands in the embroil- 
ments and battles of foreign countries, then, certainly, we ought to remain 
out of the Court. That is the question. 

Moreover, we have been told in the last few minutes that three-fourths 
of the American people demand our entrance into this Court. I assert that 
nine-tenths of the American people know substantially nothing regarding 
the proposed court and that nobody has any authority to speak for three- 
fourths of them or for one-fourth of them or for one tenth of them. I 
assert that it is probably true that there are some senators on this floor 
who have never read the protocol and statute of the Court. I assert that 
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there never has been any public exposition of that statute and of that protocol 
in such manner as to enable the American people to have a decent opportunity 
to understand either of them. 

To begin with, the problem presented is so intricate as to require a study 
by the best of lawyers of days and even weeks before the responsibilty which 
we assume can be grasped and understood. I assert that it is fair to say that 
there have been millions of money expended in working up an apparent 
_ Sentiment in favor of entering the Court, and that probably 999 out of every 
1,000 who have signed the petitions in its favor know nothing whatever 
regarding the real organization, power and jurisdiction of the Court. 

I wish, if possible, to get out of the clouds and down to the question 
before us. I wish to extricate myself from that nebulous belt in which so 
many of my good friends love to dwell, and which they commonly describe as 
a sort of millennial period, all of which they promise us is going to come if 
we will enter this World Court. 

One of two propositions is true: This Court either has a jurisdiction or 
it does not have a jurisdiction. A court with jurisdiction may be dangerous, 
and that danger is to be measured by the degree of its jurisdiction. A court 
without jurisdiction is of as little use in the economy of life as a bad 
breath or a white swelling. A court without jurisdiction is a court without 
power. A court without power is a vacuum; and when men are driven in de- 
fense of this proposition to the claim that the Court has no power, they are 
driven to the contention that we propose a cipher and tell us that the cipher 
represents value. 

Why, senators, when you propose to make reservations to this protocol 
and statute you certify your heart’s belief that there is danger lurking there. 
When you say that you will submit to no jurisdiction unless you consent in 
that particular case, you certify that you fear the decisions of the Court. 
When you say that you will reserve the right to stay out of every question 
that you do not want to submit, you certify that the Court is a doubtful 
court and that it might exercise its jurisdiction in such manner as to imperil 
the rights and liberties of your country. So you fear it while you enter it. 
So you say to all the world: “We discredit this Court in advance; we doubt 
it; we fear it”; and any denial of that statement is not an honest denial. 

Let us see what is in this Pandora’s box. Let us take the time to analyze 
it. Let us understand whether it is something or nothing. Let us understand 
whether it is to have a jurisdiction or no jurisdiction. 

Let us understand one thing further: We cannot treat these questions from 
the standpoint that this tribunal which is to be set up is to be a court of 
justice, for a court that has jurisdiction to do justice also has jurisdiction 
to do injustice. The power to decide a question at all is the power to decide 
it either right or wrong. So there is no guaranty that this Court will act in 
favor of world peace. There is no guaranty, and can be none, that its de- 
cisions may not ultimately be written in blood. There is no guaranty that its 
jurisdiction may not be so exercised as to forge chains for a world and 
destroy the aspirations of all men who seek to enlarge their liberties. 
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There is no such thing as a World Court. There is an organization which 
may be identified by the name, “The League Court.” It was provided for in 
the League compact. It was created by the League pursuant to that compact. 
Its members are selected by the League or the League members. The rules 
and regulations governing the Court emanate from the League. It can 
be abolished by the League. Its membership can be changed by the League. 
It is a foreign tribunal, pure and simple, created, dominated, and controlled 
solely by foreign nations. 


The proposition, therefore, is that the United States shall agree to submit 
its controversies with foreign nations to a tribunal created by foreign nations 
and composed of the delegates of foreign nations, and in which the United 
States has no adequate assurance either of membership or of voice. That is 
internationalism, and it is a miserable kind of internationalism. 


One hundred and fifty years ago the revolutionists fought to establish the 
complete independence and sovereignty of these United States. They declared 
they would brook no interference by any power on earth; that the sovereign 
citizens of the United States should alone enact the laws and control the poli- 
cies of this Republic. They declared for an absolute divorce from the mon- 
archies of Europe. They obtained that divorce at Yorktown, when the British 
Empire was compelled to lower its flag. A little later they declared the domi- 
nance of the Republic upon the Western Hemisphere, and warned foreign 
nations against further aggression on this side of the sea; and at the same time 
James Monroe declared that the United States would not tolerate inter- 
ference by European powers in this hemisphere. He further declared that we 
would not seek to obtrude ourselves into European controversies, and when 
we do obtrude ourselves into European controversies we repeal or nullify the 
first article of the Monroe Doctrine. 


For a century and a half the American republic has acknowledged two 
slogans: “Our liberties we prize and our rights we will maintain.” “Millions 
for defense, and not a penny for tribute.” 


Accordingly, we have hitherto steadfastly clung to the doctrines that the 
sons and daughters of America would for themselves determine the policies 
of the nation, and that foreign influence and foreign dictation should be 
rejected as intolerable. 


It is a foreign court, named by the representatives of foreign nations, 
foreign in tongue, foreign in religion, foreign in basic thought, foreign in the 
principles of civilization, foreign in every way. Yet to this Court we propose 
to consign the destinies of America, or we propose nothing. 


How would you gentlemen like to be sitting shivering in your chairs six 
months from now awaiting the decision of the World Court on some question 
involving the great interests of America, and speculating on how Yorozu Oda 
is going to vote on that question? How would you feel if you thought your 
fate depended upon the gentleman who bears the euphonious name of Dio- 
nisio Anzilotti, or Didrik Galtrup Gjedde Nyholm of Denmark, or Antonio 
Sanchez de Bustamante, of Cuba? Or, dropping down to the deputy-judges 
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who might be summoned, how would you like to have a question involving the 
Monroe Doctrine settled by Mikhailo Javanovid or Dumitriu Negulescu or 
Wang Chung Hui? 

I cast no imputations upon these men. I do not care how exalted they 
may be in their respective countries; and I respect the countries of the 
earth. I do not care how earnest they may be in their laws of their lands. 
They are not bone of our bone; they are not flesh of our flesh; they are not 
wedded to our system of law. They do not think as we think in many cases. 
They live under entirely different forms of government, and, as I shall 
show later on, those governments have interests absolutely opposed to the 
interests of the United States, and these judges will respond to the interests 
of their counries. 

For my part, when the world is on one side and America on the other, I 
shall think only of my country, for I shall know that when the light of 
America goes out the darkness of tyranny will return to the earth, and that 
there is no greater jeopardy to human freedom and no greater blow that 
can be struck to mankind in general than to impair the majesty and power of 
the leadership of this nation. 


THE WORLD COURT 


[Excerpts from articles by William Hard in The Nation, Volume 122, pages 30-1, 58-9, 
January 13 and January 20, 1926.] 


There are just three differences, actual or alleged between the old Perma- 
nent Court of Arbitration at The Hague, to which we belong, and the new 
Permanent Court of International Justice at The Hague, to which we are 
asked to belong: 

1. It is alleged that arbitration is not really law. It is alleged that the 
old Permanent Court of Arbitration is not really a law court. It is alleged 
that the new Permanent Court of International Justice, in giving us law, 
in giving us judicial processes, will give us something which will be far 
superior to arbitrational processes. 

2. The old Court is a flexible bench. The new Court is a fixed bench. The 
old Court consists of scores of judges from among whom five judges or 
three judges are selected by the contending nations to sit upon a given case. 
The new Court consists of fifteen judges who themselves decide which eleven 
of them or which nine of them or which three of them will sit upon a given 
case. 

3. The old Court has no connection with the League of Nations. The 
new Court has numerous connections with the League of Nations. 

I contend that this third difference is the only one which can reajlly 
importantly actuate the American promoters of American entrance into the 
new Court. 

I will glance at the first difference first. Is the old Court a law court? 

I will begin by saying that it itself thinks that it is. The preamble of its 
constitution says that it is “desirious of extending the reign of law.” Article 
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34 of its constitution says that its judges shall be “persons of known compe- 
tency in questions of law.” Article 37 of its constitution says that its judges 
shall make their decisions “on the basis of respect for law.” 

Its decisions in practice conform to this rule. Its decisions in practice 
are constructed exactly as the decisions of the new Permanent Court of Inter- 
national Justice are constructed. They begin by considering “the facts.” They 
go on to considering “the law.” 

I will now quote from Sir Frederick Pollock, of England, second to no 
man in the world for labors in the history of law. He says: 

“An arbitrator is a person chosen to act as a judge on a particular occa- 
sion. There is no foundation for any notion that he is less bound to observe 
the rules of judicial conduct than are the judges of a permanent court.” 

I will next quote from Dr. John Bassett Moore, our fellow-citizen, member 
of the old Court, member of the new Court, equal of the best law scholars of 
any country. He says: 

“Arbitration is, and always has been, in international law, a judicial 
process.” 

I will finally quote from Professor Manley O. Hudson, of Harvard, 
formerly of the League Secretariat, our most perfected arguer for the new 
Court. He says: 

“Arbitrations have long proceeded along judicial lines. Whether a court 
is arbitrating or adjudicating, it will endeavor to find that law is applicable. 
The procedure of the Permanent Court of International Justice follows in 
broad outline the procedure before the Permanent Court of Arbitration. 

The fact then is that this first difference between the two Courts is so thin 
that it is barely visible in theory and virtually totally invisible in practice to 
many of the best eyes. Surely it does not at all explain the immense mass 
propaganda for the new Court. 

I come then to the second difference. In last week’s article I touched 
upon it. I contended that no American President will ever go to the new 
Court with any important American question. I used, for illustration, the 
question of immigration. I will here use it again for a moment further. 

Our immigration laws are offensive to many countries. Among those 
countries are conspicuously Italy, Jugoslavia, Rumania, China, Japan. On an 
immigration-treaty dispute, if we go to the old Court, we can at least be 
sure that three of the five judges will not be chosen from any lof those 
countries. In the new Court we would find, on the fixed bench, fixedly con- 
fronting us the Italian Judge Anzilotti, the Jugoslavian Judge Yovanovitch, 
the Rumanian Judge Negulesco, the Chinese Judge Wang Chung-Hui, and 
the Japanese Judge Oda. 

Why pretend? We will not, in any important matter go there. We shall 
regard these foreigners not as judges but as representatives of their countries. 

I shall now on this point quote from M. Leon Bourgeois, of France. He 
was the first president of the council of the League of Nations. He had been 
a delegate to the second Hague conference of 1907. He had been a dele- 
gate to the first Hague conference of 1899. In the observation of peace 
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methods he was one of the world’s most experienced veterans. In the first Hague 
conference he discussed the idea of an international judicial fixed bench. 
He said that governments would not take important cases to such a bench. 
With a penetrating truthfulness which is as accurate now as it was then, 
he said: 

“The judges of a permanent court, however impartial they might be, 
would run the risk of assuming in the eyes of universal public opinion the 
character of representatives of their nations, and governments, believing that 
the Court was subject to political influence, would not regard it as a dis- 
interested court.” Of course! 

The first difference between the two Courts is nothing for either Court; 
and the second difference is to the advantage of the old Court. I come now 
to the third difference. 

When President Harding first suggested our entrance into the new Court, 
all our prominent pro-Leaguers said: “Ah! We are on our way to Geneva. 
Geneva is the sure next stop.” Now they say: “Absolutely, there is no railroad 
between The Hague and Geneva.” Well, they are honorable men. I believed 
them the first time. 

Let us continue to turn from theory and to look squarely at practice. 
Let us see what we actually shall be doing if we join the new Court with 
the Harding-Hughes-Coolidge reservations. Let us see how long we could 
do it without becoming in full effect a member of the League. 

We are to go to Geneva to help elect the judges of the new Court. Last 
time the League elected a judge of the new Court (Epitacio da Salva Pessoa, 
of Brazil), it did it in between considering, on a given day, “the protection of 
women and children in the Far East” and “the admission to the League of the 
Irish Free State.” We are not to be present for these other duties of the 
League. We are to dash in, however, for the electing of the judges. Perhaps 
the doorman will ring a little bell for us. The electing of judges being over, 
he will perhaps ring the little bell for us again. In any case we must then 
dash out. 

But we must not dash far. Under the Harding-Hughes-Coolidge reserva- 
tions we reserve to ourselves the right to have our say about any and alk 
revisions of the constitution of the new Court. The League is the Court’s 
creator and reviser. Efforts to revise the Court, either by direct amendments 
to its constitution or by the imposing of new strange duties upon it through 
multitudinous treaties filed at Geneva, are continuous. So, if we have sense, 
and if we wish to protect our interests, we must stay in Geneva all the time. 
We must stay and wait for the tinkle of the little bell. 

The new Court has handled sixteen subjects. On only four of them has it 
made decisions of its own. On all the rest of them it has been the mere at- 
torney of the League. On only four of them has it made settlements. On all 
the rest of them it has made merely a legal diagram for the League to use, 
or not to use, in whatever settlement the League might choose to make, or 
not to make. In other words, the new Court has been a court four times 
and it has been the League’s advisory legal court-yard twelve times. 
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I pause to note that Elihu Root, regarding advisory opinions by the new 
Court to the League, has said: “They are a violation of all judicial principles.” 
I pause to note that Dr. Moore has said: “The giving of advisory opinions 
is not an appropriate function of a court of justice.” I then resume the human 
political aspect of the matter. We cannot give advice regarding the affairs 
of an institution and not be involved in those affairs. 


But, in the case of the League, there is more ahead. Under article 13 of 
the League’s covenant, the League has the duty of enforcing the decisions of 
the new Court. Some unruly nation refuses to obey a decision which we in 
the Court have helped to hand down. The League proceeds to try to coerce 
it. Then, under the Harding-Hughes-Coolidge reservations, what do we say 
to the League? We say: 


My dear fellow! I’m so sorry! I really am so sorry that I helped to get 
you into this bother. But remember our bargain! I do not belong to your 
organization. I agreed only to sit on this bench—at The Hague—and shed 
my ink. When it comes to shedding blood, when it comes to enduring eco- 
nomic inconveniences, in order to produce respect for my ink-stand, under 
your system, why, my dear fellow, it is for you, and@ you alone, to provide 
blockades and the troops. 


I will ask any man, woman, or fourteen-year-old child in this whole 
country: How long could we abide in that refuge of the slacker and quitter? 
How long could we abide in the glare of that dishonor? 


We all in our hearts know: not one minute. The League system is a 
system. We cannot go into part of it and not find ourselves in all the 
rest of it. Joining the Court, joining the League, joining “sanctions’”—those 
three things are the same thing. 


As Derailment of Americanism 


I shall contend that our proposed entrance into the new Permanent 
Court of International Justice would derail the United States from its 
true proper special international mission) in two ways. First, it would derail 
it into the European system of “sanctions”’—of peace by force. Second, it 
would derail it from all possibility of ever establishing in its own regions of 
special authority and of special responsibility an international system on the 
basis clearly outlined by our forefathers—a system of peace by consent. 


I begin by noting how continuously, how persistently and (in the end) 
how vainly, a certain abiding element among us strives to thrust the United 
States into a dance under Europe’s dazzling mirror! How odd, how per- 
verse, how disgraceful, it seems now that in the era immediately succeeding 
the Napoleonic wars we had certain numerous American specialists in peace 
propaganda who sent congratulations to that throttler of European conti- 
nental liberty, Alexander the First of Russia, organizer of that scheme of 
political diabolism, the Holy Alliance! Alexander was going to extinguish 
representative government on the European continent, by force; and then 
he was going to reduce armaments and have peace. So they overlooked his 
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means and gazed at his asserted end and congratulated him. Throughout our 
history these Americans among us have always stood ready to applaud peace 
achieved by any methods whatsoever in Europe; and throughout history they 
have not produced one important effort for achieving peace on an American 
basis in the Americas. 

They call themselves cosmopolitans, internationalists; they really are un- 
reclaimed provincials, colonials, unable to lift their eyes from their European 
metropolis. 

Against them, in generation after generation, the voice of attempted 
arrived Americanism has been raised. Henry Clay raised it in Congress in 
1820 when he exclaimed: “We look too much abroad. Let us break these 
fetters. Let us no longer watch the nods of European politicians. Let us 
become real and true Americans and place ourselves at the head of an 
American system.” 

These Americanizing efforts have been as vain among us as the efforts 
toward Europeanization. What we have witnessed from our foundation till 
now, has been a deadlock between these two opposing forces. We do not 
go to Europe; and we do not accomplish our duty in the Americas and in 
the Orient. 

Again we are in the midst of a surge toward Europe. We are told that 
we must join the new Permanent Court of International Justice in order 
to help mankind. 

The new Court has handled sixteen subjects. Thirteen of them have come 
from the continent of Europe. Two of them have come from Mediterranean 
possessions of European countries. The remaining one has come out of a 
dispute between the power which holds London and the power which holds 
Constantinople. 

The work of this new Court, exactly like all the actual important political 
work of the whole of the League of Nations, is European. We deal here with 
institutions which call themselves world-wide and which indeed bear a certain 
illusory world-wide guise, but which in fact and in essence devote themselves 
merely and only in high politics to the settlement of European questions and 
to the inveigling of the rest of the world into the upbuilding of a new 
and universally dominant European community. 


THE WORLD COURT MENACES THE FUTURE OF THE 
UNITED STATES 


[Excerpts from editorial in The Manufacturers Record, Volume 89, pages 77-8 
February 4, 1926.] 

Premier Briand of France and Sir Austen Chamberlain, the British 
Foreign Secretary, were together in Paris when news reached them that 
the Senate had approved American adhesion to the League Court. 

“It is a very fine gesture,” the French statesman is quoted as having said. 
“Let us hope it is only the first step.” 

“Yes,” assented Mr. Chamberlain, “but perhaps it is more prudent not 
to speak it too loudly.” 
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Washington said we were to keep out of foreign entanglements, and in 
two presidential elections the people of this nation, by unprecedented 
majorities, gave substantial evidence of their faith in the continuing ex- 
cellence of that advice. “The people are League-shy,” was the attitude of 
many senators, “and have to be led in under opiates.” 

No good can come of strategem and deceit. How can men reconcile their 
consciences to a program of trickery. It is the forte of scalawag lawyers, not 
of statesmen. 

This is not a nation of sneaks. It is infinitely better to walk into the 
League chambers with back straight and head erect than to squirm in through 
the cellar. We object to the chicanery which is nothing less than the perpe- 
tration of a tremendous fraud on the people of the United States. 

Let there be no mistake. Let no man be deceived by unctuous protesta- 
tions that after this mighty laboring all that has been brought forth is an 
insignificant mouse. The resolution of adhesion, it is true, has been sugar- 
coated with reservations and the bill compressed, but it is the same old 
medicine. 

The people of this country may be pardoned if they are a little suspicious. 
We have had some prior experience in the interpretation of language, in 
diplomatic documents, and it has not always been pleasant. Every little word 
has a meaning all its own, to say nothing of implications. It is stated in the 
first of the reservations that “such adherence (to the League Court) shall 
not be taken to involve any legal relation on the part of the United States to 
the League of Nations.” Legal relation! It is almost possible to hear the 
echoes of tomorrow’s cries: “Your honor is involved! You are morally bound!” 
A moral obligation is more binding than a legal one, and is far more difficult 
to define. “Why,” the internationalists will be asking, “did the Senate so 
carefully use the word legal unless it meant to imply that there was a moral 
relation?” 

And just what is this moral responsibility? There is nowhere in the reserva- 
tions, nowhere in all the text of the resolution of ratification, a single hint 
to reveal the most important of the obligations we assume. As a participant 
in the Court we are obligated to maintain the integrity, the dignity and the 
supremacy of the institution. 

We wield a power just now on this earth far more vast than could be 
obtained by the employment of armed forces. Never in all the history of the 
world has any one nation before held economic dominance over so many 
diverse nations and so many millions of people. It is a power we have not 
hesitated to use. For months Washington has been dictating who shall and 
who shall not get loans. Heretofore a decision by the League Court has en- 
joyed such prestige as London and Paris might give it. Hereafter, a decision 
of the Court, by implication, will be the decision of the United States. 

“There are no sanctions in the protocol,” a protagonist of it shouted in 
the Senate. No sanctions! Ah, but it is the force of public opinion that is to 
compel acceptance of the Court’s decision—a public opinion that is to trans- 
late itself into economic pressure. Are we children to be deceived? 
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Nor is that all. By employment of that sort of prestidigitation which is so 
popular just now in discussions of our foreign policy, it is brought about 
nominally that the United States cannot be called on to use armed forces 
to put a League edict into operation. But the other nations are not so bound. 
A Court without teeth would be a mockery, the New York Times argues, 
and it knows whereof it speaks so far as this League Court is concerned, 
for the Court is empowered to pin the accolades of righteousness on League 
powers that resort to war. Let but the Court give a decision favorable to 
a powerful state against a weaker neighbor, and we, no matter what our 
sentiments, would be bound to give moral support to that stronger nation 
when it set its armies in motion. The Court has no international army under 
it directly, but it can set astir half the armed florces of Europe. It is 
equivalent to declaring that the territorial status quo of the world today 
shall continue in perpetuity, for the Court is organized to warrant the delimi- 
tations set up by the Versailles Treaty and to legalize the whole system of 
arbitrary League law. 

There is no longer to be a public opinion in the United States. There is 
to be an official opinion dictated by the League Court. Our opinions are to 
be codified and handed to us in packages. It is absurd. For let it not be for- 
gotten that the League Court will deal with all sorts of intimate issues of 
the most irritating type. It is not concerned only with major disputes between 
nations. 

It was a pitiable exhibition of cowardice when the Senate made no specific 
affirmation of the inviolability of the Monroe Doctrine. It did insert a molly- 
coddle sentence to the effect that our adherence to the League Court must not 
be “construed to imply a relinquishment by the United States of its tra- 
ditional attitude toward purely American questions.” What is a “purely 
American question” in this era when we are told that all the world is one? 
Would the League Court have said that Britain’s dispute with Venezuela, in 
Cleveland’s day, was a “purely American question’? But it is answered that 
the League Court is not to give an advisory opinion on any question in 
which the United States claims an interest without the consent of the 
United States. What would have been asked in the Venezuela case would not 
have been an “advisory opinion.” The League Court, not the United States 
Senate, would have decided whether it was a “purely American question.” 

All during the negotiations leading up to the Versailles Treaty Mr. 
Wilson met a checkmate every time he tried to get official recognition of the 
Monroe Doctrine. The nearest he got to anything at all was the phrase 
“regional understandings.” The Monroe Doctrine, we greatly fear, has been 
thrown into the pot of League politics. 


There is a movement on foot for control of the world’s raw materials by 
international agreement. Loucheur of France is the chief exponent of it, and 
even now the League of Nations is preparing for a world economic conference. 
What is that conference going to talk about? Tariffs! Equalization of labor 
costs! Distribution of markets and internationalization of production! An 
international gold settlement fund! 
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This conference and the relation between it and the Court will bear 
further discussion later, but a natural query arises. Let it be supposed that 
the American delegates have agreed to some international arrangement as 
to tariffs. In natural course, that agreement would come before the Senate 
for ratification, as being in the nature of a treaty. But all tariff legislation 
in this country must originate in the House. A Senate ratification, we contend, 
ought not to mean anything at all. 


For 25 centuries Europe has been a seething caldron of war, and hate, 
and intrigue, and scheming. Our forbears fled to a cleaner atmosphere. They 
have builded a great light, the rays of which penetrate to the farthest corners 
of the globe, and they have done it because they were unhampered by the sort 
of squabbling which has made Europe a shambles. It is our high privilege in the 
world to show the way, to be an example to all nations, not by recrossing the 
waters to participate in the same old sort of local councils that have ever led 
to the same old bitter ends, but by a clear demonstration of the material and 
spiritual benefits that peace-loving brings. As a cat’s paw we are not very good. 


THE RELATION OF THE UNITED STATES TO THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE 


[Excerpts from article by David Jayne Hill in “Editorial Comment” section of the 

American Journal of International Law, Volume 20, pages 826-30, April, 1926.] 

On January 27 the Senate of the United States, by a majority of 76 to 17, 
passed a resolution consenting to the President’s proposal to sign the protocol 
of signature of December 16, 1920, adopting the statute of the Permanent 
Court of International Justice established by the League of Nations. 


The idea of a Permanent Court of International Justice has been claimed 
as an American idea; and the realization by the League of the plans referred 
to in article 14 of the covenant is regarded by many as the successful em- 
bodiment of this idea. There can be no doubt that this pretension has been 
the most effective consideration in the popular mind in promoting the propa- 
ganda for signing the protocol of signature of the Court’s statute. 


What has been the objection to signing this protocol? 


The broadest and most comprehensive answer is, that this Court is the 
League’s Court, and not the fulfillment of the American idea. 


That it is the League’s Court, and thus far only the League’s Court, is 
undeniable. Its primary authorization is found in article 14 of the League’s 
covenant. Every step of its initiation and development by the council, the 
action of the commission of jurists invited to frame a project, the modification 
of the project by the council and the assembly, the formal adoption of the 
statute of the Court by the assembly, the drafting of the protocol, the very 
form and terms of the protocol designed expressly for “members of the 
League of Nations” only, the limitations of signature to “original members” 
as well as new members of the League, the form and substance of the statute 
itself, in which the League is referred to more than sixty times, the nomination 
and election of judges by the members of the League alone (articles 4 and 
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5 of the statute), the actual signature of the protocol by none but members of 
the League—all these evidences show beyond dispute that this Court is the 
League’s Court, and so far the League’s Court only. 


It is not only the League’s Court, but it is an organization produced step 
by step in execution of an article of the Treaty of Versailles which has de- 
termined and restricted the form and competency of the Court in conformity 
with the terms of the treaty. It is a strange example of inconsistency that the 
friends of the League should resent reference to the Permanent Court of 
International Justice as “the League’s Court.” 


It is of course no objection to this Court that it has been formed by the 
united action of 48 nations. There could be no World Court that did not 
include these nations. The first objection to adhering to the Permanent Court 
of International Justice is not its membership but its relation to a “political 
and military alliance,” a “foreign agency,” which has created it for its own 
ends, and not as a World Court in which every diplomatically recognized sov- 
ereign state bound by treaties may have an equal place without belonging to 
the League or being “mentioned in the annex.” 


The second objection to adhering to the statute of this Court is that, so far 
from being a realization of fulfillment of the American idea of an interna- 
tional court of justice, as conceived and expressed by the distinguished 
former president of the American Society of International Law, in his official 
instructions, in his numerous addresses, and as an unofficial member of the 
commission of jurists which prepared a project for the statute of this Court, 
the statute as modified and adopted by the council and assembly of the 
League rejects virtually all that was vital in the conceptions of Mr. Root on 
this subject. 


These conceptions were: (1) that sovereign states should accept the juris- 
diction of an international court of justice in all strictly justiciable cases; 
(2) that the decisions of such a court should be in accordance with definite 
rules of law; and (3) that there should be, to render that possible, a series of 
international conferences fitted to propose a revision, clarification and ex- 
tension of international law in the form of conventions to be ratified by law- 
making bodies. 


It may of course be said that all this requires time, and that the realiza- 
tion of such a plan requires agreement. No one disputes this. But whoever 
has followed the history of the formation of the League’s Court is aware that 
departure from the unanimous proposals of the commission of jurists invited 
to frame the project of a statute on these subjects has been enforced by the 
strict execution of article 14, by the terms of which the constitution of this 
Court has been held to be absolutely bound. From which it results that the 
Permanent Court of International Justice, as it exists, is not only the League’s 
Court and a wide variation from the American idea of such a court as far 
as that idea can be defined, but it is a Court which is determined to be what 
it is by the design and constitution of the covenant of the League. (See article 
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14, which makes no provision for compulsory jurisdiction even in justiciable 
cases; and article 20, which forbids any future international engagement in- 
consistent with the terms of the covenant.) 


It should be evident from these considerations why opposition has arisen 
to the United States signing the protocol, even with the reservations origin- 
ally proposed, and also why these reservations were thought necessary by 
those who framed them. No one who knows the history of this protocol can 
doubt that signing it is the ratification of article 14 of part 1 of the Treaty 
of Versailles, which the Senate declined to ratify. It was, therefore, necessary 
that, if it be signed at all, it must be with “conditions and understandings.” 
Those at first proposed were found insufficient. The right of the council of 
the League to ask, and of the Court to render, “advisory opinions” was seen 
to impose upon a signatory the moral duty of respect for such opinions if 
not responsibility for them, and the possible scope of such questions was seen 
to be incalculable. In the interest of “safety,” a fifth reservation was then 
proposed. 


But the conditions and understandings thought necessary to secure “safety” 
in signing this protocol were multiplied in the Senate. Some were rejected 
as unnecessary. Others were accepted because they were thought necessary, 
at least to obtaining the consent of the Senate to the resolution authorizing 
signature. 


It is not surprising that the Senate has made provisions for its exit from 
the Court before it has obtained a recognition of its right of entrance on the 
conditions and with the understandings upon which the Senate insists. It 
will have no advisory opinions; it will not go to court without the specific 
advice and consent of the Senate; it will have no responsibility for anything, 
except to pay what Congress will appropriate to support an institution of 
justice to which it is afraid to commit the United States without reserve. 
Does this advance the prestige of the League’s Court? 


LIMITATIONS ON THE FUNCTIONS OF INTERNATIONAL COURTS 


[Excerpts from article by E. M. Borchard, of the faculty of the Yale Law School, in 
the Annals of the American Academy, Volume 96, pages 132-37, July, 1921. 


Reprinted from the July, 1921, issue of the Annals, ‘‘The Place 
of the United States in a World Organization for 
the Maintenance of Peace.’’] 


Much propaganda has been spread to prove the necessity for an inter- 
national court in continuous session, and much labor has been expended on 
actually bringing into being an international court of justice. The effort has 
been accompanied by an increasing number of treaties of arbitration among 
the nations. The greatest difficulty in carrying out the plan, however, is not 
how to execute the award of an international tribunal, to which subject much 
unnecessary zeal and earnestness have been devoted, but how to persuade 
and, if needed, compel, nations to submit their disputes to a court. My re- 
search fails to disclose more than half a dozen cases, among thousands, in 
which the award of an international tribunal has been refused execution by 
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the losing nation. These have nearly always been small nations, the dispute 
a question of boundaries, and the ground of refusal an alleged error of 
jurisdiction. In view of the extremely unimportant nature of the question, 
therefore, it would seem unprofitable to spend much time in discussing it. 
What is important, however, is the inability to compel unwilling nations to 
submit to a court. It has always been shown that the very nature of the serious 
conflicts of interest among nations makes a submission to judicial settle- 
ment hardly practicable, or at least exceedingly difficult. Yet this is not the 
only reason why nations, in concluding arbitration treaties, nearly always ex- 
clude from the obligation of arbitration questions of independence, national 
honor and vital interest—the only questions that are of any importance, and 
the only questions which could conceivably lead to war. 

Existing treaties of arbitration among the greater powers, therefore, 
constitute obligations to submit to arbitration anything they wish to submit 
and nothing more. The covenant of the League of Nations, mistakenly hailed 
by many good people as a hopeful substitute for war, carefully avoided any 
change in this purely voluntary submission to arbitration. The Permanent 
Court of Arbitration at the Hague, created in 1899 and strengthened in 1907, 
and still the most practical achievement by way of an international court, 
leaves submission voluntary. More recently, under the auspices of the League 
of Nations, a body of distinguished jurists conceived and proposed a plan 
of a court of international justice, in permanent session, with obligatory 
jurisdiction. Hardly had the plan been presented to the assembly of the 
League of Nations at Geneva, than the council, consisting principally of the 
great powers, decided that the obligatory feature of the jurisdiction of the 
court was an undesirable innovation. Nations that have the political or eco- 
nomic stimulus to make and the physical ability to enforce their decisions 
prefer to be the judges of their own causes, and the sheriffs as well. 

Nor can I see that a court of permanent judges is preferable, in the 
present organization of the nations, to a court of judges selected by the liti- 
gating nations from a panel. So long as jurisdiction is entirely voluntary, 
more actual arbitration will result from a court of judges selected by the 
parties ad hoc than from a court in whose composition the litigating nations 
had no choice; for a nation that does not have to submit its dispute with 
another will surely not submit it to a court, to any of whose judges it takes 
exception. The International Court of Justice, therefore, seems to me much 
less practical than the existing Permanent Court of Arbitration at the Hague, 
which has already decided nearly twenty cases and to which the United 
States and Norway have recently submitted a dispute arising out of the requi- 
sitioning of Norwegian vessels by the United States. 

Nor is a judicial decision of necessity a guaranty of peace. One need 
but refer the student of American history to the Dred Scott decision of the 
United States Supreme Court to be convinced of this. That decision made the 
Civil War inevitable. Other cases might be mentioned. Some years ago Ecua- 
dor and Peru submitted their boundary dispute to the arbitration of the 
Council of State of Spain. After deliberating on the matter, the Council of 
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State let it become known that their award, still unannounced, placed the 
line at a point which would give much territory to Peru and leave Ecuador 
with a very small area. Both countries realized that the award, if handed 
down, would precipitate war between the two nations; so, at the suggestion 
of the litigating countries, the award has been withheld by the Spanish 
Council of State. 


Just what was meant, therefore, by the campaign announcement last fall 
that a scheme for a world association would be constructed around an inter- 
national court for the settlement of disputes between nations has been some- 
thing of a mystery. One is led to suspect that its advocates had not thought 
deeply on the subject. As a plan for an ordered community life among the 
nations, it holds out even less hope than the League of Nations; and the 
belief that the latter holds out little beyond a prospect of entanglement of 
the United States in the intrigues of Europe is, I think, entirely justified. 


From what has been said, it may have become apparent that the value 
and utility of an international court are limited by the prevailing conditions 
of international relations and the factors and forces which dictate and fashion 
those relations. They make it evident that an international court cannot settle 
those larger issues which lie at the foundation of most international conflicts, 
and that nations that have the physical power still prefer to be the judges of 
their own causes and resist any plan to bring about a compulsory submission 
of disputes. If compulsion could be brought about to submit even the narrow 
range of questions that are susceptible of judicial settlement, such as pecuniary 
claims for injuries to individuals, questions of interpretation of treaties and 
other questions of law, with a stipulation that these cannot be considered 
questions of national honor or vital interest, some progress will have been 
made, but the difficulty of obtaining official acquiescence even in this mild 
proposal will indicate the enormity of the greater task of promoting a more 
general resort to judicial methods of settling international disputes. 


If I judge correctly the temper of the world, there is less disposition now 
to adopt the civilized methods of adjusting conflicting interests than there 
has been for generations. Few people realize or are willing to contemplate 
the facts that six years of devastating peace have undermined the moral 
foundations of many densely populated areas of the world; and that there 
is now more faith in the efficacy of force and less faith in law—as a solution 
for international differences, than there has been since the days of Napoleon. 
The forces of distintegration are apparently overpowering the forces of re- 
construction, due primarily, I believe, to the shortsighted policy of the pres- 
ent managers of European political affairs. 


So long as that condition prevails, discussion of the enlarged functions of 
an international court will be, to a great extent, academic and theoretical. Yet, 
however limited the functions of such an international court may be, I am 
inclined to believe that in the absence of obligatory jurisdiction, more practical 
results can be achieved from the existing so-called Permanent Court of the 
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Hague, selected by the litigating nations from a panel of judges in constant 
session—however strong in theory may be the conceptual appeal of a supreme 
court of the world. 


NOT A COURT OF THE WHOLE WORLD 
[Editorial in The Outlok, Volume 144, pages 395-96, November 24, 1926.] 


Before a high altar, a nobly simple shaft which Kansas City has erected 
as a Liberty memorial ini tribute to her sons in the World War, President 
Coolidge made it clear to the world that the prospect of American member- 
ship in the World Court on terms acceptable to its present members had 
virtually vanished. 


To many Americans as well as practically all in Europe the choice of 
the dedication of such a monument for such an announcement seemed almost, 
if not quite, ironical. If the war taught the world anything, it was that 
peace to be permanent must be a peace of law and justice. And here at the 
dedication of a war memorial on Armistice Day the President of the United 
States, the country that asked for nothing from victory except the establish- 
ment of peace and justice, practically withdraws the United States from 
the one organization in the world that is devoted solely to justice through 
international law. 


That America is not to be a full participant in carrying out to practical 
ends an idea of which she was to a large extent an originator is of course a 
grave disappointment to those who have looked forward to the reign of law 
among nations. 


But America’s exclusion (for such it amounts to) from the Court comes 
really as no surprise. So hedged about is that Court with conditions and cir- 
cumstances and implications that are impediments to international justice; 
and so insistent are the members of the Court apparently upon the preserva- 
tion of these impediments, that the real cause of the disappointment should be 
plain. 

Here is the cause: the nations that comprise the Court apparently insist 
upon giving the Court the duty of rendering advisory opinions. Now advisory 
opinions are not at all an essential function of any court. They are often 
indeed a disturbing factor in the administration of justice and cannot be 
regarded as equivalent to decisions in cases properly tried. Some courts are 
authorized by law to give advisory opinions, but the greatest courts do not 
give them. The Supreme Court of the United States early refused to do so. 
All the dangers that beset the function of giving advisory opinions are mag- 
nified in international cases. The United States Senate was profoundly right 
in refusing to commit this country to such advisory opinions in advance. 
As long as the nations of Europe insist upon this unessential element in the 
Court the United States ought to keep out. 


Fortunately, the Court as a means for the trial of disputes between the 
United States and other countries is as available to us now and will remain as 
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available as if we belonged to it. We could be no freer to use the Court or 
to decline to appear as litigant than we are now. All we practically forego 
is the privilege of regularly contributing to its support and participating in 
the selection of its judges. 

If the refusal of the present members of the Court to abandon the present 
practice of asking advisory opinions will not have created too deep-seated 
a suspicion of the Court in this country, these nations can at any time secure 
the adherence of the United States to the Court by the simple method of 
stripping the Court of its unnecessary functions. 


BIBLIOGRAPHY 


For additional information bearing on the high school debate question, 
reference is made to the sources which are given below: 


Agencies and General References 


The North Carolina Library Commission will make loans of package 
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